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EDITORIAL

The municipality is the basic territorial-self-governing unit of the state. The organization
of life and governance at this level is just as important as at the level of the state, sometimes
perhaps even more important. This generally valid premise is the motto of the content
focus of the first issue of our scientific journal in 2023, more precisely its three contributions
touching the local level.

The first of the contributions has a political science character and deals with the selection
of actors at the level of municipal self-government (Machyniak, Richvalsky, Michal).
The second contribution is focused on the problems, or shortcomings of the legislation
causing the non-functionality of the municipal self-government and its bodies
in the conditions of the Slovak Republic (Trellova). The third article (Beck) is an exemplary
connection of the issue, which has a transnational, better said global, character, but its
impacts and possible solutions are also justified at the local level.

The trio of interconnected contributions (in the sense of their relation to local conditions)
is completed by a final contribution dedicated to the topic, which has a historical aspect,
as well as a contemporary one, which will undoubtedly remain so in the future (PalGs,
Vyrostko).

prof. JUDr. Igor Palus, CSc.,
Editor-in-chief
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SELECTION OF PUBLIC POLICY ACTORS
AT THE LEVEL OF LOCAL GOVERNMENT

VYBER AKTEROV VEREJNEJ POLITIKY
NA UROVNI MIESTNEJ SAMOSPRAVY

Jan Machyniak,' Leén Richvalsky,’ Stanislav Michal’

Abstract

Territorial self-government has a significant place in the political system of the Slovak
Republic. This fact is confirmed by its emplacement in the Constitution of the Slovak
Republic. An inseparable part of self-government are the actors who shape it through their
daily activities, most often by their governance in the public interest. This presented paper
deals with the issue of local self-government in the conditions of the Slovak Republic, with
an emphasis on the selection of its key actors. While expressing our considerations we
identify with the assumption that local self-government is a space for political participation
of its inhabitants, and in many ways can serve as a model of public administration for
actors of public policy at higher levels of the state as well. Due to this reason, our ambition
is to provide comprehensive information about the method of selection of directly
elected representatives of the local self-government and to conduct critical reflections
on the current conditions of this selection.

Keywords

Self-government, actors of public policy, democracy, decentralization

INTRODUCTION

Elections represent one of the key elements of a democratic political system. They serve
mostly as an instrument of legitimacy of power. The general public most often associates
elections and the electoral process with top politics and the selection of representatives
of national interests. However, elections and the electoral process have a deeper meaning.

1 University of Ss. Cyril and Methodius in Trnava, Faculty of Social Sciences, Department of Political Science,
Trnava, Slovakia



Hence, these manifestations of democracy are much closer to the members of society than
it may seem. For this reason, we not only deal with the issue of elections and the electoral
process in general in this presented paper, but we also try to introduce the reader
to the sphere of territorial self-government in the conditions of the Slovak Republic.
Despite the fact that this paper is theoretical in its nature, we draw your attention to some
facts resulting from the applied practice. In the real day-to-day life of local governments
many situations emerge, which are not anticipated by the legislator, or even cannot be
anticipated for different (legislative) reasons. Although we deal with the formal conditions
of the selection of public policy actors at the level of local self-government in the Slovak self-
governing sphere in this paper, we consider it important to inform about real and potential
negative experiences within the setting of democratic public governance at the local level
from the point of view of selecting its key actors. Territorial self-government is a sphere
which can teach us democratic norms and rules, as well as be a model for contemporary
top politics in many ways.

Current level of knowledge

In general, the term "elections" is associated with the possibility of choice based on a free
decision between several agendas or personal alternatives. The basic condition for
the term reflected in such way is the fact that it is a competitive election. It means that
a free decision is made based on the existence of free competition between existing
alternatives. We can identify two key principles in competitive elections. On the one hand,
it is an equal participation of all members of the society, and on the other hand, the free
competition of various schools of thought and persons in the contest to occupy leading
positions in the country (Vetter, Remer-Bollow, 2016).

Regarding to the above, it can be concluded that free elections — or choice between
existing alternatives itself, represent necessary prerequisite for democracy. Nevertheless,
the institute of elections also appears in the case of political regimes that are not
considered democratic. In these cases, however, elections fulfil a diametrically different
function. Schedler (2015) uses the term electoral authoritarianism in this context. It refers
to those political regimes in which free competitive elections are formally guaranteed, but
in practical terms there is no real political competition between alternatives. In this context,
"free, competitive" elections are only a tool for formal authorization of the existing power.
The pair of authors Steven Lewitski and Lucan A. Way (2010) use a similar term, competitive
authoritarianism. They describe it as a form of political leadership in which elections are
regularly repeated, they are perceived as an important tool for achieving power, but
at the same time, the resources of the country are used by the current representatives
of power as a means of achieving an advantage in the electoral process. Simply put,
the space for possible alternatives is significantly reduced in favour of the current holder
of power. In general, it can be stated that democracy without competitive elections
is impossible, but it is necessary to keep in mind that free competitive elections are "only"
one of the principles of democracy.



Results and discussion

Elections to local self-government bodies aim to fill two types of self-government bodies.
One is monocratic — the municipality mayor, and the other one is collective — the municipal
council, composed of its members. Both mayors and members of the municipal council are
elected for 4 years. A specific feature of these elections is that it is not a single election, but
hundreds and thousands of separate elections, with same date and same rules (Tokarsky,
2010). At this point, it should be noted that due to the character of the residential structure
of the Slovak Republic, each municipality and city represents a unique political space.
From a formal point of view, the same rules apply to them (relatively), but despite this,
the results of political decisions are in many cases diametrically different. Just as a reminder,
during the periods of the state's independence, elections of this kind were held in our
domestic conditions for a total of eight times (1994, 1998, 2002, 2006, 2010, 2014, 2018,
2022). In addition to these regular elections, we also saw a higher number of repeated
or additional elections during this period. A fairly frequent reason was the declaration
of regular elections as invalid in some self-governing units. Additional elections were held
in the case of mayor's resignation, or in the case when no eligible residents expressed
the interest in public positions before regular elections.? Due to the fact that municipal
elections involve the filling of two diametrically different municipal bodies, it is necessary
to distinguish individual elections also from the point of view of individual electoral districts.
During municipal elections, several electoral districts are established to fill the positions
in municipal council and the seat of mayor. In addition to the fact that the territory
of the Slovak Republic is divided into individual districts, whose borders are identical
to the borders of the given municipality or city, the territory of the municipality or city
itself is divided into several districts as well — with precisely determined number of council
members, who are about to be elected in the relevant district.

2 Inthelastmunicipal and at the same time regional elections, which were held on 29.10.2022, elections were not
held in the following municipalities: Ratkovo, Michalkova, Brezovec, Pongréacovce, Jaku$ovce. In the municipalities
of Domadice, Mogkovec, Harakovce, Sariéské Bohdanovce, Starina, Dobroslava, none of the residents expressed
interest in the office of mayor. Thus, voters were electing only the members of the municipal council. It is also
worth mentioning that in twenty-five municipalities, the list of candidates was lower than the required number
of elected members of municipal councils (Studienka, Dolany, Prasnik, Slatinka nad Bebravou, Rudnianska Lehota,
Sebedrazie, Cab, Chrabrany, Luzany, Blazovce, Jazernica, Karlové, Zabokreky, Lietavska Svinna - Babkov, Balaze,
Poniky, Petrovce, Lukavica, Slatinské Lazy, Nevolné, Harakovce, Lazany, Dobroslava, Cizatice, Hrhov.) New elections
should be held in the above-mentioned municipalities later. In case the municipalities fail to "gather" a sufficient
number of candidates for public positions, these municipalities are declared as non-functional. The government
can annex such municipality to another municipality, but only with its consent. Such a procedure is undoubtedly
a step forward and can be seen as an ambition to solve an undesirable situation, but on a practical level it can
bring more problems. Igor Palt$ (2020) deals with this issue in more detail within his scientific paper entitled
Dysfunctional Municipality — Progress or Further Problems?

up to 40 inhabitants of the municipality 3 members; from 41 to 500 inhabitants of the municipality 3 to 5
members; from 501 to 1,000 inhabitants of the municipality 5 to 7 members; from 1,001 to 3,000 inhabitants
of the municipality 7 to 9 members; from 3,001 to 5,000 inhabitants of the municipality 9 to 11 members; from 5,001
to 10,000 inhabitants of the municipality 11 to 13 members; from 10,001 to 20,000 inhabitants of the municipality
13 to 19 members; from 20,001 to 50,000 inhabitants of the municipality 15 to 25 members; from 50,001
to 100,000 inhabitants of the municipality 19 to 31 members; over 100,000 inhabitants of the municipality 23
to 41 members.



In the case of electing a mayor, the electoral district is inherently single-mandated, because
a monocratic body is being elected. A different set of electoral districts can be found
in the case of electing the municipal council members. In this case, several multi-mandate
electoral districts are created in most instances. The law does not specify exactly into how
many electoral districts the territory of the municipality should be divided, nor the exact
number of mandates to be elected within them. Act no. 180/2014 Coll. on the conditions
for exercising the right to vote establishes the highest number of elected council members
per electoral district. According to this law, a maximum of 12 municipal council members
can be elected in one electoral district. Electoral districts are created by the municipal
council itself, within the framework of legal rules. Likewise, the municipal council has
a relatively high degree of independence in determining the total number of municipal
council members to be elected in the upcoming elections. The number of members
is linked to the number of inhabitants of the municipality and Act no. 369/1990 Coll.
on municipal establishment determines the minimal and maximal number of the municipal
council members, depending on the number of inhabitants of the self-governing unit.
Marek Domin (2017) points out that during the creation of electoral districts, the municipal
council should respect the principle of equal right to vote. In practical terms, this means
that the municipal council, when determining the number of electoral districts, should
ensure the possibility to equally influence the outcome of the elections for all residents.
The aim of this assumption is that there should not be a significant disparity between
the number of votes needed to fill the mandate within the electoral districts in the same
municipality. Practical experiences in this area indicate that multi-mandate electoral
districts are a common part of Slovak cities and municipalities. Nevertheless, there are two
exceptions, when the elections of members of the municipal council are held in single-
mandate electoral districts. The law allows the municipal council to create one or more
single-mandate electoral districts for the purpose of elections. This principle is relatively
often applied in city districts where there is only one member of the city council per
the number of inhabitants. Another variant is the creation of a single multi-mandate
electoral district, where all members of the municipal council will be elected.
Undoubtedly, one of the important aspects of elections at the local level is the institute
of active and passive right to vote. The Constitution of the Slovak Republic grants
the right to vote in the municipal elections to a resident who has a permanent residence
in the territory of the given municipality or city. This right is also granted to other nationalities
and foreigners, who have a permanent residence permit. At this point it should be noted
that active and passive voting rights are not linked exclusively to state citizenship in this
case. Thus, it is possible to generalize two key conditions necessary for the exercise
of active electoral rights in the area of local communities:

(1) permanent residence in the relevant municipality;

(2) be at least 18 years old on the day of the election (Machyniak, 2020).

As in the previous case, the basic law of the state does not specify the conditions
for the exercise of the passive right to vote in the case of elections to municipal self-
government bodies. Act no. 180/2014 Coll. on the conditions of the exercise of the right
to vote, however, pays considerable attention to this issue. It identifies the passive right
to vote in relation to a collective body and in relation to a monocratic body of local self-
government.



In the case of electing the municipal council members, the opportunity to run for office
is available for foreigners as well - if they have a permanent residence in the given
municipality. Candidates who seek to obtain a mandate in the representative body
must again meet two key conditions, identical to the exercise of active voting rights
at the municipal level (permanent residence in the relevant municipality and being at least
18 years old on the day of the election) (Orosz et al., 2015).
The regulation of the passive right to vote is slightly different in the case of running for
office in a monocratic body - the mayor of a municipality. The prerequisite is, of course,
permanent residence in the relevant municipality - the candidate for this position must be
a resident of the municipality in which he is running for office, but in this case the law also
requires him to reach the age of 25 years on the day of the election at least (Blaskova, Kostial,
Novék, 2020). It should be noted that for some time a condition related to the minimal level
of education (secondary education) was part of the passive right to vote. Several experts
and politicians, however, drew attention to the fact that this condition is an educational
discrimination that contradicts international principles, agreements and documents. After
the decision of the Constitutional Court of the Slovak Republic through its document PL. US
18/2014, this condition was removed from the legal order. Such decision or the current legal
status brings many complications on a practical level, as the key representatives of local
government undoubtedly bear a high degree of responsibility for the functioning of local
community and can damage the local government with their unprofessional decisions.
No less significant and dynamic area of the exercise of the passive right to vote are
the conditions of incompatibility of the mandates — the mandate of the member
of the municipal council and the mayor of the municipality mandate. In this context,
the creators of the law were relating to the personal and competence spheres of the mayor’s
office and the office of the municipal council member. Despite the fact that a person
can run for both offices (monocratic and collective body) in one and the same elections,
it is not possible to exercise these two mandates at the same time. Act no. 369/1990
Coll. on the municipal establishment explicitly identifies the incompatibility of the mandate
of the member of the municipal council with the function:
(1) mayor;
(2) employee of the municipality in which he was elected;
(3) statutory officer of a body of the budgetary organization or contributory organization
established by the municipality in which he was elected;
(4) according to a special law.
In addition to the fact that a member of the municipal council may not hold the position
of mayor of the municipality, he may not hold the position of statutory officer of a budgetary
or contributory organization established by the municipality, in which the member
of municipal council was elected. The incompatibility of the municipal council member office
with other functions or jobs is the subject of special legislation — primarily Constitutional
Act no. 357/2004 Coll. on the protection of the public interest in the performance
of the functions of public officials. At this point, we consider it important to note that this
law applies only to a part of members in municipal councils, namely to members in city
councils and in local councils of urban districts in Bratislava and Kosice.



The logic of the mandate incompatibility in the case of municipality mayor is similar
to the mentioned above. Additionally, Act no. 369/1990 Coll. about the municipal
establishment identifies other obstacles in the performance of the mayor's mandate
as well. The incompatibility of this mandate is based on the prevention of the cumulation
of power, thus mayor cannot hold the office of:
(1) member of municipal council;
(2) employee of the municipality in which he was elected;
(3) statutory officer of a body of the budgetary organization or contributory organization
established by the municipality in which he was elected;
(4) chairman of the self-governing region;
(5) executive employee within the state administration body;
(6) according to a special law.
Similar to members of council at the local level, the mayor of the municipality cannot
hold the position of a statutory body in the budgetary and contributory organizations
of his own municipality. The difference in the incompatibility between the mandate
of the mayor and the mandate of the member of the municipal council is represented
by the incompatibility of the mayor’s office with the chairman of the self-governing region
office, as well as the executive positions within the state administration bodies. The last area
of incompatibility of the mayor’s office can also be affected by special laws. The above-
mentioned constitutional law on the protection of public interest in the performance
of the functions of public officials is an example, as it applies to city and municipality
mayors as well.
In the elections to municipal self-governing bodies, the current legislation allows two types
of candidates for municipal council members, as well as the mayor of the municipality.
The first type of candidate is the one who run through the candidate list of a political
party, political movement or joint coalition. In contrast to the elections to the National
Council or the elections to the European Parliament, independent candidates can also
run at the municipal level. As it follows from the nature and specifics of the elections
of municipal council members, a political party can list such a number of candidates, how
many members are to be elected in a given electoral district. In addition to the mandatory
duties and procedures for submitting candidate lists, independent candidates have
a specific requirement that they must fulfil. Each of the independent candidates is obliged
to submit a separate document with the signatures of citizens who support the candidacy
of given independent candidate. These supporters must have a permanent residence
in the municipality where the independent candidate is running for the office (both
member of the council or mayor) (Orosz et al., 2015). The law establishing the conditions
for the exercise of the right to vote specifies the minimal number of signatures for such
an independent candidacy. The following table illustrates the minimal number of signatures
of citizens supporting the candidacy of an independent candidate for the office
of the municipality mayor and the office of the municipal council member.



Tab. 1 The minimal number of signatures of citizens on the list of candidates
supporting the candidacy of an independent candidate in elections to local self-
government bodies

The minimal number of signatures
Number of inhabitants on the signature list supporting
of the municipality the candidacy of an independent
candidate
less than 50 10
from 51 to 100 20
from 101 to 500 40
from 501 to 2 000 100
from 2 001 to 20 000 200
from 20 001 to 100 000 500
more than 100 000 1000

Created by author according to Act no. 369/1990 Coll. on municipal establishment.

The legislator's intention (in the context of the imposed obligation to collect signatures
of those supporting the candidacy of an independent candidate) is to compensate for
the obligation of political parties to submit a sufficient number of signatures supporting
the party upon its registration with the Ministry of the Interior of the Slovak Republic.

In the case of electing a mayor, the legal regulation of submission, registration
and fulfilment of other requirements is almost identical to the case of electing a member
of the municipal council. However, there is one fundamental difference, which stems
from the essence of the mandate of municipality mayor as a monocratic authority. Since
only one person is elected for the entire territory of given municipality, person who will
hold this office during the entire electoral period, the entire territory of the municipality
consists of only one electoral district. This is the reason why political parties, movements
or coalitions can submit only one list of candidates, where only one candidate running
for the mayor's office is listed. In the case of elections of council members, political
parties, movements and coalitions may submit lists of candidates with varied composition,
depending on the specific electoral district. They may also list more than one candidate
on these lists at the same time, but no more than the number of eligible mandates in given
electoral district (Bardovi&, 2019). In connection with the submission of candidate lists for
the elections of municipal council members and the municipality mayor, we encounter
a situation that allows the same person to run for municipal council member’s office as well
as for mayor’s office in the same elections and in the same municipality. However, in case
of being elected to both offices, the elected candidate must decide which office will he
hold for the given election period.

The mandate allocation mechanism is the result not only of the elections themselves, but
also of the minute-book of the local electoral commission. Ultimately, it has an extremely
responsible role, as the individual mandates depend on its calculation and records.



Aninteresting factis that the legislative regulation of the exercise of the right to vote does not
exactly define the electoral system. On the other hand, it precisely describes the procedure
for finding out the results of the vote and assigning the mandates to the most successful
candidates according to them. In the case of the candidates for the office of municipal
council members — those who obtained the most valid votes in the given electoral district
will receive the mandate, while the voter has as many votes as there are mandates
in the given electoral district. In such a system, it is irrelevant what was the resulting share
of votes. The absolute number of votes is important, as a candidate who received even one
vote more than the other one can win a mandate. A specific case of assigning a mandate
occurs in a situation when several candidates receive the same number of votes. If such
candidates are running on the same candidate list of a certain political party, movement
or coalition, the mandate will be automatically assigned to the one who is listed on higher
position in this list (Horvath et al., 2014). The second option is that such candidates are
from different political parties, movements, coalitions or they are independent. In such
a situation, the electoral commission decides on the assigning of the mandate by drawing
lots.

Inthe case of determining the election winnerin the context of the mandate of the municipality
mayor, it generally applies that the winner is the candidate who receives the largest number
of votes from the participating voters in this mutual competition with other candidates. Due
to the fact that the law does not specify a minimal quorum or clause, a minimal number
of votes is sufficient to elect a mayor in some cases (Horvath et al., 2013). This situation
is strikingly similar to electing the council members. A fundamental difference (in contrast
to the case of members of the municipal council) occurs when the number of votes for
several candidates is equal. If two or more candidates for the municipality mayor’s office
receive the same number of votes, the mandate is not assigned by drawing lots, but new
elections for the mayor of the municipality are announced (Blaskova, Kostial, Novak, 2020).
At this place we consider it important to remind that directly elected monocratic bodies
of local self-government (mayors) often have a low degree of legitimacy, as they can win
the political battle between several candidates with a relatively low number of votes.
In some municipalities the campaign before elections is not even necessary, since only
one candidate is running for the post of mayor in given municipality. In such a case, single
vote is really enough for the candidate to be elected. And it is this fact — the participation
of single candidate in the elections, that discourages voters from participating in such
elections.

An equally important matter connected to the stability of the mandates of collective
and monocratic bodies of local self-government is also the matter of mandate termination.
The legislator is counting on this fact as well. In the following table, we illustrate the cases
when the mandate of the municipal council member as well as the mandate of mayor
expires.



Tab. 2 The ways of termination of the mandate within directly elected bodies

of local self-government

Member of the municipal council

Mayor of the municipality

(1) the refusal of taking the oath or taking
the oath with reservation;

(2) expiration of term;

(3) resignation of mandate;

(4) a final conviction for an intentional
crime or a final conviction for a crime,
if the prison sentence has not been
suspended;

(5) deprivation of legal capacity
or limitation of legal capacity;

(6) change of permanent residence outside
the territory of the municipality; in cities
with self-governing urban districts
in the case of change of permanent
residence outside the territory
of the municipal district where he
performs his office;

(7) if he does not even once participate
in the sessions of the municipal council
during the period of one year;

(8) in the case of performing a function
or office incompatible with the office
of a municipal council member;

(9) by abolishing the municipality;

(10) by death.

(1) the refusal of taking the oath or taking
the oath with reservation;

(2) expiration of term;

(3) resignation of mandate;

(4) a final conviction for an intentional
crime or a final conviction for a crime,
if the prison sentence has not been
suspended;

(5) deprivation of legal capacity
or limitation of legal capacity;

(6) announcing the result of the local

referendum on the recall of the mayor,

which decided to recall the mayor;
change of permanent residence outside
the territory of the municipality; in cities
with self-governing urban districts

in the case of change of permanent

residence outside the territory

of the municipal district where he

performs his office;

if the mayor does not take a relevant

action to eliminate the incompatibility

of his office with another function

or office within 30 days from the date

of the start of this incompatibility;

(9) by death;

(10) by abolishing the municipality.

—
~
~

®

Created by author according to Act no. 369/1990 Coll. on municipal establishment.

If any of the above-mentioned situations occur, the mandates are terminated. If the mandate
of a municipal council member expires prematurely, the vacated mandate is taken over
by a substitute. The substitute is the candidate who received the highest number of votes
behind the elected candidates in given electoral district. A specific case is the situation
described in point no. 9, when the municipality is abolished. It is a logical consequence,
that all the mandates of municipal council members as well as the mandate of the mayor
are terminated, nor substitutes take their place, nor new elections are announced. All
cases except point no. 2 are considered premature termination of the mandate, because
the replacement of members of the council and the mayor of the municipality happens
due to properly scheduled elections and not prematurely. If any of these legal reasons



for the termination of the mayor’s mandate arise (except for point no. 2), the substitute
(the second candidate with the highest number of votes) does not take his place. If the post
of mayor becomes vacant, the chairman of the National Council of the Slovak Republic will
announce new elections for given municipality.

CONCLUSION

The selection of public policy actors at the local level is an important part of elections
and the electoral process based on the respect for democratic norms and rules by members
of the local community. Despite the fact that a strong fragmentation of residential structure
is typical for the Slovak Repubilic, the formal rules of the selection of public policy actors are
relatively same in all of its parts. The results of elections and especially the consequences
of these formal rules are different in individual municipalities, since each of these
municipalities represents a unique political space. However, various distortions can occur
in this sphere and usually they do — not only within the democratic selection of public policy
actors at the local level, but also in the process of public administration. We drew attention
to the possible risks related to the public selection of actors of local self-government
in multiple places within this paper, and to a certain extent, also to the responsibility
for the exercise of a public function. The question of the legitimacy of the elected
representatives can be regarded as relatively significant among them, especially in the case
where a single candidate is running for a public function or office, which ultimately reduces
voter participation in such elections. On the other hand, even the result of the elections
where several candidates applied and competed for the position of mayor in Slovak self-
governments does not guarantee a sufficient degree of legitimacy, or reflection of the will
of majority in given local community. The last of the controversial aspects within current
legislative dealing with the conditions of selection of actors at the local level is the absence
of requirements for candidates to achieve other education (higher) than compulsory
schooling. At present times, when self-governing units face various challenges often
difficult to decide about, legislation is constantly changing and demands from residents for
the provision of local services are increasing, the absence of a requirement for education
is difficult to understand. At this point we consider it important to remind that despite
the above-mentioned shortcomings in the legislation and several risks resulting from
them, the local self-government represents a unique political space in which we form our
ideological and political opinions, hence it is a political arena with its own life.

Acknowledgment: This contribution was developed within the framework of the KEGA
project entitled Creation of teaching texts and teaching aids for the subject Civics from
the point of view of education for democratic citizenship and critical thinking. The registration
number of the project is 005UCM-4/2021.
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NEFUNKCNOST ORGANOV OBECNEJ
SAMOSPRAVY

DYSFUNCTIONALITY OF MUNICIPAL SELF-
GOVERNMENT BODIES

Livia Trellova’

Abstrakt

Obecnad samosprava dlhodobo preukazuje, Ze jej existencia ma vyznamniu rolu
v podmienkach demokratického a pravneho $tatu. Vzhladom na velké mnozstvo obci
na Slovensku sa aplikacna prax stretdva s neschopnostou niektorych obci zvolit si organy
obce, ¢o nazakonnej trovnivyustilo do prijatia instititu pri¢lenenia nefunkénej obce. Autorka
sa v prispevku zameriava na problematické aspekty realizacie priclenenia nefunkénej obce.
Podobne poukazuje na nedostatky pravnej Gpravy pri ¢iastocnej nefunkénosti jednotlivych
orgénov obce a zamysla sa nad dostupnymi rieSeniami.

Klacéové slova

obec, orgéany obce, nefunkéné obec, nefunkénost organov obce

Abstract

Municipal self-government has been proving for a long time that its existence has
a significant role in the conditions of a democratic and legal state. Due to the large number
of municipalities in Slovakia, the application practice is faced with the inability of some
municipalities to elect their municipal bodies, which at the legal level resulted in the adoption
of the institution of incorporation of a non-functional municipality. In the article, the author
focuses on the problematic aspects of implementing the incorporation of a non-functional
municipality. Similarly, she points out the shortcomings of the legislation in the case
of partial non-functionality of individual municipal bodies and suggests available solutions.

Keywords

municipality, municipal bodies, non-functional municipality, non-functionality of municipal

bodies
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Uvod

Uzemna samospréava v Slovenskej republike ma svoje Ustavnopravne vyjadrenie najma
v obsahu $tvrtej hlavy Ustavy Slovenskej republiky publikovanej pod &. 460/1992 Zb.
(dalej ako ,Ustava SR”), nasledne podrobnejsiu Upravu obecnej samospravy najdeme
predovsetkym v zakone ¢. 369/1990 Zb. zdkone Slovenskej narodnej rady o obecnom
zriadeni v platnom zneni (dalej ako ,zékon o obecnom zriadeni”). Ustava SR v ¢lanku 64
konstituuje obec ako zéklad Uzemnej samospravy. Druht vrstvu Gzemnej samospravy tvori
vyssi Gzemny celok tzn. samospravny kraj, avsak tomu v tomto prispevku nevenujeme blizsiu
pozornost. Obec ako Uzemné samospravne spolocenstvo, ktoré zdruzuje osoby s trvalym
pobytom na jej Uzemi, je zdkladom a neoddelitelnou sticastou demokratického a pravneho
§t4tu. Primarnou tlohou obce je vykon zemnej samospréavy na danom tzemi. Ustavodarca
priznava obciam délezité garancie pre vykon ich ¢innosti, ide najmé o vytvorenie garancif
nezasahovania §tatu do vykonu Gzemnej samospravy (€l. 67 ods. 2, 3 Ustavy SR) a garancie
vykonu izemnej samospravy v Ustavne vymedzenych zakladnych organiza¢nych forméach (¢l.
67 ods. 1 Ustavy SR). Na drovni obce je v zmysle Ustavnej Gpravy mozné rozlidovat tri zakladné
formy uskutocriovania Uzemnej samospravy, a to priame formy v podobe zhromazdenia
obyvatelov obce, ¢i miestneho referenda a v nepriamej forme prostrednictvom organov
obce. Organmi obce su starosta a obecné zastupitelstvo (¢l. 69 Ustavy SR), v pripade
obce vyhlasenej za mesto st to primator a mestské zastupitelstvo (podla ¢&l. 70 Ustavy SR).
V slovenskej praxi nie je neobvykla situacia, Zze sa v rémci obce nedokaze zvolit ¢i uz starosta
obce alebo v pripade mensich obci ani zastupitelstvo. Ide o dlhodoby problém, ktory ma
viaceré praktické dopady na chod a fungovanie obce. Uvedeny problém, jeho teoreticko-
pravne vychodiska, prakticky dopad jeho existencie na kazdodenné fungovanie obce,
vratane navrhov spésobov moznych rieseni, je predmetom skiimania v rdmci tohto ¢lanku.
Osobitne sa zameriavame na skimanie zédkonodarcom zvolenych prostriedkov z hladiska
naplnenia nimi sledovaného Ucelu, vratane efektivity moznosti pre zabezpecenie chodu
obce, ktoré ponuka existujlca pravna Uprava pre pripad rieSenia dlhodobej absencie a tym
sposobenej necinnosti niektorého z organov obce.

Nefunkénost v obecnej samosprave

Uzemna samosprava je osobitd prave v tom, e je prejavom zaujmu spologenstva
na samospravovani, samoreguldcii, resp. zaujmu o samorozhodovanie. Jedna sa o taky typ
spravy, kde jeden subjekt — obyvatelia jednotky Uzemnej samospravy - st zaroven v dvojakej
pozicii. Jednak su objektom voci ktorému smeruje sprava a na druhej strane st v pozicii
subjektu tejto spravy, maju moznost participovat na jej vykone. Zjednodusene by sa dalo
povedat, Ze spravovani sa spravuju sami (Rehlrek, 1990, s. 825).

Dna 29. oktdbra 2022 sa na Slovensku po prvykrat v histérii jeho samostatnosti konali
v jeden den spojené volby do orgdnov izemnej samospravy. Tieto volby opat raz poukazali
na jeden z pal¢ivych problémov spajanych s obecnou samospravou. Aktualne existuje
pat obci, kde sa v rdmci tychto volieb nenasiel nikto, kto by bol kandidoval na poziciu
starostu, ¢i poslanca obecného zastupitelstva. Ide o tieto obce: Ratkovo (okres Martin),
Michalkova (Zvolen), Brezovec (Humenné), Pongracovce (Poprad), Jakusovce (Stropkov).



Inymi slovami povedané okrem toho, ze existuje viacero obci, kde sa nikto neuchadzal
o post starostu napr. Domadice (Levice), Moskovec (Martin), Harakovce (Poprad), Sarisské
Bohdanovce (Presov), Starina (Stara Lubovna), Dobroslava (Svidnik), existuje pat obci, kde
vébec nezvolili organy obce, nakolko nemali koho zvolit.? Posledné komunalne volby opét
upriamili pozornost na dlhodoby problém existencie tzv. nefunkénych obcdi, t.j. obci bez
vykreovanych obecnych organov. Reakcia zo strany zékonodarcu prisla vo forme novely
zakona o obecnom zriadeni pod ¢. 70/2018 Z.z., ktorou sa snazil vyriesit nacrtnuty problém.
Problém v podobe neschopnosti zvolit organy obce je spravidla spdsobeny nizkym
poctom obyvatelov obce, &i resp. ich vekovym, vzdelanostnym zloZzenim, ¢i nezdujmom
o samospravu ako taku.

Je potrebné rozliSovat situaciu kedy sa volby organov obce nekonaju, pretoze sa v obci
nenasiel nikto kto by kandidoval na post starostu obce, alebo za poslancov obecného
zastupitelstva. A situdciu najma pri obecnom zastupitelstve kedy sice boli kandidati
na poslancoy, volby sa konali, ale nikto nebol vo volbach zvoleny za poslanca alebo pocet
zvolenych poslancov obecného zastupitelstva bol nedostatocny, ¢ize nevyhovuje zakonne;j
podmienke potrebného poctu poslancov obecného zastupitelstva zavislého od poctu
obyvatelov obce ustanovenej v §11 ods. 3 zdkona o obecnom zriadeni.

Novelou zdkona o obecnom zriadeni ¢. 70/2018 Z.z. zékonodarca zaviedol oznacenie
~nefunkénd obec” pre taky typ obce, ktord po vykonani dvoch po sebe iducich volieb
do organov samospravy obci neméa obecné zastupitelstvo ani starostu obce (dalej len
~nefunkénd obec”). Takato obec méze byt nariadenim vlady SR priclenena k susediacej obci,
ktoré sa nachadza v tom istom okrese ako nefunkénéa obec, ak s tym susediaca obec suhlasi.
Jednoznaéne mozno pozitivne hodnotit iUmysel zakonodarcu reagovat na potreby praxe
a pokusit sa vyriesit situéciu s obcami, kde sa nedokazu ani v dvoch po sebe nasledujicich
volbach vytvorit organy obce. Otazne je, ¢i vSak zdkonodarca skuto¢ne zvolil efektivny
a vhodny spésob. Podla dévodovej spravy k zékonu ¢. 70/2018 Z.z., sa pod vykonanim
dvoch po sebe iducich volieb do orgédnov samospravy obci ma rozumiet stcet volieb
poslancov obecnych zastupitelstiev a starostov obci vykonanych v pravidelnych stvorroénych
obdobiach (tzv. vSeobecné volby) a taktiez dalSie volby vykonané pocas uvedeného
obdobia (tzv. nové volby). To znamena, Ze proces priclenenia sa bude vztahovat napriklad
na obec, ktord nema zvoleny orgén obce po vykonani dvoch bezprostredne nasledujicich
tzn. po vykonani vSeobecnych volieb nasledovanych novymi volbami. Osobitne sa vnimaju
pripady, ked'sa volby vébec neuskutocnili napr. pre nedostatok kandidatov.

Podla doktriny novymi volbami rozumieme opakované volby v zmysle, ze ide o také volby,
kde predchéadzajiuce volby boli Najvy$sim spravnym sidom ( volby pred rokom 2022
Ustavnym stidom SR — pozn. autorky) vyhlasené za neplatné, resp. bol zrugeny ich vysledok.
Doplriujucimi volbami do orgénov samospravy obci rozumieme také volby, ak by pocas
volebného obdobia zanikol mandét niektorého z poslancov obecného zastupitelstva
a nebol by k dispozicii ani ndhradnik. Za doplriovacie, pripadne mimoriadne volby mozno
oznacit pripad, ak by pocas volebného obdobia zanikol mandat starostu. (Domin, 2018,
s. 551-552). Dévodova sprava k zakonu ¢. 70/2018 Z.z. je preto z doktrindlneho pohladu

2 Pozn. autorky: Doplfiujice komunélne volby boli rozhodnutim predsedu Narodnej rady SR z 22. novembra
2022 o vyhlaseni volieb do orgénov samospréavy obci publikovanym pod ¢. 384/2022 Z.z. vyhlasené na 25. marca
2023.



nepresnd, pretoze podla L. Somorovej dalsimi volbami vykonanymi pocas volebného
obdobia plyniceho od vykonania vSeobecnych volieb mézu byt tzv. nové volby, ale tiez aj
tzv. dopliiovacie volby (Palis, Somorova, 2014, s. 271-273).

V aplikacnej praxi méze vzniknut problém, ¢i ide pri absencii organov obce o podmienku
kumulativnu alebo alternativnu. Zo zdkona napriek rozporuplnosti dévodovej spravy
k zdkonu vyplyva, Ze ide o podmienku kumulativnu, ¢o znamena, ze nefunkéné musia byt
dlhodobo obidva organy obce. Pri¢lenenie méze zrealizovat vldda vo forme nariadenia
vlady bez toho, aby sa narusili hranice Uzemnych obvodov okresov a krajov. Umysel
zdkonodarcu nejakym spdsobom riesit problém obci dlhodobo neschopnych uskutoc¢riovat
zékladné samospravne Ulohy a cinnosti moéze byt v aplikacnej praxi konfrontovany
s problémami v podobe nesthlasu nefunkénej obce s jej priclenenim k inej obci ako aj
rovnako s nesthlasom obce, ku ktorej sa ma nefunkéna obec priclenit. Dévodom postupu
moéze byt aj nasledok, ktory zékon o obecnom zriadeni spaja s priclenenim obce, kedy
touto Gzemnou zmenou pric¢lenend obec zanikne. Pravnym nastupcom nefunkcnej obce sa
stdva susediaca obec. (Trellova, 2018, s. 77-79).

Obec, kde neboli kreované oba orgény obce nie je ( s jednou vynimkou) sp&sobild
uskutoc¢novat ani priamu formu zabezpelovania samospravy. V pripade poddb priame;j
demokracie zékonodarca priznéva iniciativnu pravomoc predstavitelom nepriamej formy
demokracie, predovéetkym orgdnom obce. Miestne referendum vyhlasuje obecné
zastupitelstvo. Podla platnej zadkonnej Upravy na prerokovanie veci Uzemnej samospravy
moze zvolat zhromazdenie obyvatelov obce bud obecné zastupitelstvo alebo starosta
obce (§11b zékona o obecnom zriadeni). Je jediny pripad kedy povinne zvolava
zhromazdenie obyvatelov obce niekto iny, a to je okresny Urad v sidle kraja, v ktorého
Uzemnom obvode sa nachéadza nefunkéna obec. Ten zvolava zhromazdenie obyvatelov
nefunkénej obce na podnet ministerstva vnutra, kde sa ma prerokovat postup pri¢lenenia
nefunkcnej obce k susediacej obci, ktord sa nachadza v tom istom okrese ako nefunkéna
obec. Mozno potom suhlasit s ndzorom, ze spomenuté zasadne obligatérne vyuzivanie
priamej demokracie nepriamej demokracii tak odévodiiuje zaver, podla ktorého absencia
organov obce konzumuje moznost vyuzitia ostatnych dvoch foriem spravy obce, teda robi
obec bez daldieho nefunkénou. (Tomas, 2018, &. 10, s. 1149).

Zakonodarcom pouzity pojem nefunkénd obec je primarne urceny obci, kde nie su
kumulativne naplnené dve podmienky, ¢o predstavuje nevytvorené oba organy obce
(vecnd podmienka) po vykonani dvoch po sebe idlcich volieb do organov samospravy
obci (temporélna podmienka). Rovnako vsak v praxi pouzivame tento pojem nefunkéna
obec na oznacenie dlhodobo nefungujlcej obce, ¢o je obec, kde nie je zvoleny starosta
ani obecné zastupitelstvo v kratSom case ako zédkonodarca ustanovuje v §2aa ods. 1 zdkona
o obecnom zriadeni. Ak obec nemé zvolené organy obce, nemdze uskutoc¢novat ani formy
priamej demokracie, avSak predovSetkym nemodze uskutocriovat svoju samospravnu
posobnost. Pri nefunkcnej obci a jej zabezpedenim tzv. preneseného vykonu Statnej
spravy zédkonodarca podita s moznostou tzv. nahradenia vykonu zverenej poésobnosti, ak
nejde o rozhodovanie podla zak. ¢. 71/1967 Zb. Spravneho poriadku v zneni neskorsich
predpisov. V pripade, Ze obec dlhodobo, najmenej Sest mesiacov nevykonava svoju
pbdsobnost pri prenesenom vykone Statnej spravy a neurobila v tomto case Ziadne
opatrenie na zabezpedenie jej vykonu, potom zdkon o obecnom zriadeni v §5 ods. 3



urcuje, Ze najblizsi orgéan statnej spravy, ktory vykonava statnu spravu na prislusnom uUseku
podla osobitného zakona, pisomne vyzve obec na napravu a urdi jej na to lehotu. Ak tak
obec neucini, je prislusny na konanie tento orgéan statnej spravy. Zakonodarca teda vytvoril
alternativny mechanizmus zabezpecenia preneseného vykonu statnej spravy na obec pre
pripad jej nefungovania.

Pri nefunkénej obci a otdzke zabezpecenia vykonu jej samospravnej pésobnosti nastava
v praxi viacero problémov. Jednym z nich je problém viazuci sa na tzv. ,medziobdobie”
kedy obec prakticky nefunguje, aviak este nemdze byt spusteny mechanizmus pric¢lenenia
k ,funkénej” obci, nakolko ide o cas, ktory predchadza naplneniu zékonom ustanovene;j
podmienky vykonania dvoch po sebe idlcich volieb do organov samospravy obci.
Teoreticky by v tom najrychlejSom pripade terminu dvoch po sebe nasledujicich obecnych
volieb mohlo ist o ¢as nieco vySe 110 dni ( ¢o prax spravidla nepotvrdzuje). Vychadzame
pritom zo znenia §181 ods. 1 zak. ¢. 180/2014 o podmienkach vykonu volebného prava
a o zmene a doplneni niektorych zdkonov (dalej ako ,volebny kédex”), kde sa uvadza
. Volby do organov samospravy obci vyhlasuje predseda Narodnej rady Slovenskej republiky
najneskér 110 dni predo driom ich konania.” Minimélne 110 dni méze byt obec prakticky
nefunkénd, nakolko sa v prvych volbach neustanovili jej organy, ¢i uz z dévodu, Ze nebol
Uspesny ziaden kandidat na funkciu starostu, ¢i poslanca obecného zastupitelstva, resp. sa
nezvolil dostatoény pocet ¢lenov zastupitelstva. V tomto Case zadkonodarca nepredpoklada
v Uprave ziadne riesenie tejto situacie a skor spaja jej vyriesenie s vysledkami nasledujucich
volieb.

V pripade, ze by prakticky nefunkénd obec splnila legélnu definiciu a po vykonani
dvoch po sebe iducich volieb do orgdnov samospravy obci nemala zvolené ani obecné
zastupitelstvo, ani starostu obce, potom nastupuje moznost priclenenia k susediacej
funkénej obci. Problém mbze nastat v situécii, ak oslovena susediaca funkéna obec nema
znejakych dévodov zaujem spojit sa s tzv. nefunkénou obcou v pozicii adepta na priclenenie.
Zakonodarca zveril rozhodnutie o pri¢leneni nefunkénej obce do rik vlady SR s tym,
ze kumulativne naformuloval niekolko podmienok, ktorych splnenie podmieriuje Uspesny
proces pri¢lenenia obce. Ide o prerokovanie pri¢lenenia na zhromazdeni obyvatelov
nefunkénej obce, navrh okresného Uradu v sidle kraja a nepripustnost narusenia hranic
tzemnych obvodov okresov a krajov v spojitosti s podmienkou sthlasu susediacej funkéne;j
obce.

Aktudlna prévna Uprava sice pocita s obligatérnym zvolanim zhromazdenia obyvatelov
nefunkénej obce, kde sa mé prerokovat pripojenie obce k susediacej obci, avéak vzhladom
na charakter rozhodnuti prijatych zhromazdenim obyvatelov obce ako formy konzultativnej
priamej demokracie s tym nespéja zZiaden pravny ucinok. Inymi slovami postacuje splnit
podmienku zvolat zhromazdenie obyvatelov obce a to ¢i v konecnom désledku obyvatelia
nefunkénej obce suhlasia s priclenenim k susediacej obci nie je z pravneho hladiska
doélezité. Mozno sa domnievat, ze zdkonodarca tito podmienku naformuloval skér ako
sposob upozornenia a upovedomenia obyvatelov nefunkénej obce o spusteni mechanizmu
pri¢lenenia obce. V uvedenom kontexte vSak je potrebné podotknit, ze v praxi pojde
o ozndmenie Umyslu priclenit nefungujiicu obec ku konkrétnej susediacej obci obyvatelom
nefunkénej obce zo strany zvolavatela zhromazdenia obyvatelov obce (okresny urad
v sidle kraja na podnet ministerstva vnutra SR). Oboznédmenie obyvatelov nefunkénej obce



s dalsim moznym osudom ich obce vSak nema ni¢ spolo¢né s Ustavnopravnym zamerom
inkorporovania intititu priamej demokracie na lokélnej trovni do pravnej Gpravy. Ugelom
zhromazdenia obyvatelov obce ako jednej z najstarSich foriem priamej demokracie
je prerokovanie veci samospravy obce, kde mézu obyvatelia obce neformélne vyjadrit
svoj nazor vo vztahu k orgdnom obce. Uvedeny Specificky typ zhromazdenia obyvatelov
obce vsak slizi len na informovanie personéalneho substratu obce o dalsom moznom vyvoji
obce v zmysle planovaného postupu pri¢lenenia nefunkénej obce k susediacej obci. Ziaden
poradny, ¢i konzultativny charakter zhromazdenia obyvatelov obce v danom konkrétnom
pripade tu nie je, pretoze zdkonodarca jeho charakter zredukoval na &isto informativny.
Zaroven je vSak mozné, ze podmienku sa nepodari splnit, ak na zhromazdenie na protest
nikto nepride. Obyvatelia obce maju pravo zlGcastriovat sa na zhromazdeni obyvatelov
obce a vyjadrovat tam svoj nézor, obyvatelia sa mézu rozhodnut toto pravo nevyuzit.
Nakolko pravna Uprava nestanovuje pocet obyvatelov obce potrebnych na platné
uskutoc¢nenie zhromazdenia obyvatelov obce, potom vychadzame z predpokladu, ze len
ak by nikto z obyvatelov neprisiel na zhromazdenie, potom by nebola podmienka jeho
realizacie splnena. Inak ad absurdum mozno za splnend podmienku zvolania zhromazdenia
obyvatelov obce povazovat aj také zhromazdenie, kde pride jeden ¢i par obyvatelov obce
a bude im okresnym Gradom oznameny proces priclenenia obce. V kone¢nom désledku
sa javi tato podmienka ako nadbytocnd, nakolko rovnaky efekt by mal mozno oznam
na Uradnej tabuli obce.

Na druhej strane sthlas susediacej obce je nevyhnutny pre Uspesny proces pri¢lenenia.
Podmienka suhlasu je pri tomto subjekte zdsadného vyznamu, nakolko kazdad zmena
tzemného zakladu obce prindsa zésadné pravne désledky, najma (i) zmenu UGzemnej
pbsobnosti orgénoy, (ii) zmenu postavenia obyvatelov obce predovsetkym vzhladom naich
trvaly pobyt a (iii) zmenu Uzemnej pdsobnosti véeobecne zavaznych nariadeni vydanych
obcou (obcami). Modifikécia tzemnej pésobnosti orgdnov obce sa bude tykat len susediace;j
obce (Tekeli, Hoffmann, Tomas, 2021, s. 91-92). Okresny urad v sidle kraja vyzyva susediacu
obec na vyjadrenie jej suhlasného alebo zamietavého stanoviska vo veci pri¢lenenia
nefunkénej obce. Zakonodarca nespecifikoval lehotu v akej sa méa susediaca obec vyjadrit
a oznamit svoj suhlas alebo nesuhlas s pri¢lenenim nefunkénej obce okresnému dradu
v sidle kraja. Susediaca obce teda nemd zdkonom uréenl lehotu na vyjadrenie, a preto
sa mdze stat, Ze okresny Urad nedostane odpoved'v primeranom case. Tu je na posudeni
okresného uUradu v sidle kraja akd lehotu bude povazovat za primerani na prijatie
uznesenia Vv tejto veci zo strany obecného zastupitelstva susediacej obce, a akd uz nie.
V pripade, Ze susediaca obec sa nevyjadri, zékonodarca predvida dalsi postup. Vzhladom
k uvedenému mozno vychéadzat v situacii kedy sa susediaca obec nevyjadri v primeranom
¢ase v danom konkrétnom pripade zavislom na posutdeni prislusného okresného uradu
v sidle kraja, potom sa ma za to, ze s pri¢lenenim nesuhlasi- tzv. fikcia nesuhlasného
stanoviska vo veci pri¢lenenia. Ak susediaca obec nesthlasi s pri¢lenenim nefunkénej obce,
okresny urad v sidle kraja pisomne vyzve dalSiu susediacu obec na zabezpecenie suhlasu,
za predpokladu Ze nefunkénd obec ma viac susediacich obci.

V susediacej obci véak méze nastat aj in situacia, ktora spdsobi neprimerané predizenie
lehoty na vyjadrenie sthlasu, resp. nesthlasu s priclenenim nefunkénej obce. Ide o pripad,
kedy by starosta obce uplatnil svoje sistaéné pravo voci uzneseniu obecného zastupitelstva



(tj. prévo pozastavit vykon uznesenia zastupitelstva) vyjadrujice stanovisko vo veci
priclenenia nefunkénej obce. Ak by vetované uznesenie obecného zastupitelstva bolo
neskdr zastupitelstvom opatovne schvalené a potvrdené, potom by mohlo dojstk predizeniu
lehoty aj o niekolko mesiacov. Méze vSak nastat aj situécia kedy cell situaciu rozhodne
starosta obce. Ide o pripad kedy zastupitelstvo bude suhlasit v uzneseni s pri¢lenenim
nefunkénej obce, aviak starosta toto uznesenie vetuje a zastupitelstvo nenajde dostatocnd
podporu na potvrdenie vetovaného uznesenia na svojom zasadnuti. Ale aj tato alternativa
v sebe obnasa neprimerané predizenie lehoty na vyjadrenie stanoviska vo veci pri¢lenenia
nefunkénej obce.

V slovenskej obecnej praxi moze nastat teda obdobnd situécia, kedy dalsia oslovena
susediaca obec prejavi nezdujem o priclenenie, a to ¢i uz explicitne alebo cestou tzv.
fikcie nesthlasu. V situacii, Ze obec ma este nejaké dalsie bezprostredne susediace obce,
ku ktorym sa teoreticky moéze priclenit, je mozné mechanizmus pri¢lenenia opakovat.
Zakonodarca vsak pri procese pri¢lenenia zdéraznuje, ze okresny Urad v sidle kraja pri
tomto postupe by mal prihliadat na opravnené zaujmy a potreby obyvatelov nefunkcne;j
obce a osobitne na respektovanie regionélneho jazyka alebo mensinového jazyka tak,
aby takéto pri¢lenenie nekladlo prekazky podpore tohto regionédlneho jazyka alebo
mensinového jazyka.

V praxi méze nastat situacia, ze napriek legalnej moznosti priclenenia nefunkénej obce sa
nepodari ziskat sthlas Ziadnej zo susediacich obci. Vychadzame z praxe kedy si nefunkéné
obce zvacsa zadlzené a maju aj exeklcie, ¢i iné zévazky. Za susediacu obec tu ponimame
obec, ktord bezprostredne susedi s obcou, maju spolo¢nt hranicu, alebo nepriamo susedi
s obcou v tom zmysle, Ze sice nemaju spolo¢nu hranicu, ale zérovert medzi susediacimi
obcami nie je Ziadna ind dalSia obec. Zarovenn musi byt splnend podmienka, ze obce
sa musia nachadzat v Gzemnom obvode rovnakého okresu a tiez v izemnom obvode
rovnakého kraja.

Ak sa pre nefunkénl obec nepodari ziskat sthlas Ziadnej zo susediacich obci, nastava
skutocne patova situacia. Opakovane sa domnievame, Ze na Slovensku nemusi ist az o tak
nepredstavitelnd situaciu. Nefunkéné obce su spravidla nevelmi atraktivne na priclenenie
pre susediace obce, nakolko st spravidla malé ¢i do poctu obyvatelov alebo rozlohy, &i
su neatraktivne lokalizované. NavySe rozhodnutim vlady, ktorym sa rozhodne o pri¢leneni
nefunkénej obce k susediacej obci, nefunkéna obec zanika. Susediaca obec sa tak dostava
do pozicie jej univerzélneho pravneho néstupcu, ¢im preberd vsetky jej prava, povinnosti
a tiez zavézky nefunkénej obce. Prave finanéné zavazky nefunkénej obce mdzu odradit
susediace obce od vyjadrenia sthlasu s pri¢lenenim. Ani zdkonodarcom nacrtnuté ciastocné
rieSenie v podobe moznosti uchadzat sa o jednorazovy financny prispevok na podporu
plynulého vykonu samospréavy obce, ku ktorej bola priclenenéd nefunkéna obec (§2aa ods.
6-10 zakona o obecnom zriadeni), neriesi viaceré komplikacie a praktické financné otazky
spojené s vymazanim existencie nefunkénej obce.

Viaceré otazky spojené s priclenenim nefunkénej obce nacrtava aj I. Palis a upozoriiuje
na skutocnost, ze zdkonodarca nam v aktuélne platnej pravnej regulacii nepontka navody
na ich rieSenia. Niektorymi z otdzok su napriklad: Aky bude vztah nefunkénej obce
k obci susediacej, bude jej castou, alebo sa stane jej stcastou (splynie s fiou) a v tomto
duchu sa oznacia aj popisné ¢isla domov (bytov) nachéadzajlcich sa v pri¢lenenej obci?



Co ak v budtcnosti — v histérii slovenskych obci sa tak uz stalo — sa dnes nefunkéné obec
znovu osidli a jej obyvatelia budd mat zdujem o vytvorenie samostatnej obce a s riou
slvisiacej samospravy, budu sa musiet tejto svojej snahy doméhat prostrednictvom instititu
rozdelenia obce, ktory je dnes znacne prisny? (Palus, 2-3/2020, s. 114).

Ak nastane situacia, Ze Ziadna zo susediacich obci neprejavi zdujem o pripojenie nefunkénej
obce, zdkonodarca takuto situéaciu uz vobec neriesi. Neda sa vylucit, ze takato situécia moze
nastat v podmienkach slovenskych obci a tu uz iné pravne riesenie aktuélne nie je dostupné.
Domnievame sa, Ze tu by pomohla len dlhodobo avizovana reforma verejnej spravy (vratane
komunalnej reformy), kde by sa zniZil pocet aktualne existujicich obci na Slovensku tak,
aby sa zredukoval pocet malych obci neschopnych samospravy. Vacsie celky na Grovni obci
by tak riesili nielen otazku vytvorenia orgénov samospravy obce splfiajlcich kritéria pre
riadny vykon ich funkcii, ale dokézali by plnohodnotne plnit samospravne Glohy a rovnako
zabezpecovat aj preneseny vykon $tatnej spravy na trovni obce.

Necéinnost starostu

Na rozdiel od obci neschopnych zvolit si organy obce sa v slovenskych obciach mozno
pomerne casto stretnlt s prakticky, resp. fakticky ciastoc¢ne nefunkénymi obcami. Ako
je to myslené? Su obce, ktoré si navela zvolia orgéany, aby predisli ,nalepke” nefunkénej
obce. St tiez obce, kde sa bezproblémovo vykreuji orgény obce, avsak v praxi zastupitelstvo
nezasada alebo starosta nepracuje spésobom ako im to ustanovuje zakon. Ide o urcité
obstrukcie v zékonom predvidanych procesoch a postupoch, ¢oho désledkom funguje ten
ktory orgén obce len ,, na papieri”.

Starosta obce je Ustavnopravne charakterizovany ako vykonny organ obce (¢l. 69 ods. 3
Ustavy SR), ktory je ale v §truktire orgénov Gzemnej samospravy rovnocenny s obecnym
zastupitelstvom. Starosta mé uréenu poésobnost v oblasti zastupovania obce navonok (ako
Statutarny organ obce), posobnost pri vykone obecnej spravy a pdsobnost vo vztahu
k obecnému zastupitelstvu a jeho organom.

Starosta obce ma v zdkonnej Uprave upravené svoje opravnenia a povinnosti tak, aby
pokial' ide o zvoldvanie obecného zastupitelstva nemohol znemoznit cinnost tohto
organu. Zédkon o obecnom zriadeni urcuje alternativne zastupovanie starostu pre pripady,
Ze by nezvolal zasadnutie ako je stanovené, ¢i pokial' ide o riadenie priebehu zasadnutia.
Kedze kontinualny chod obce je prioritou, dolezitd Ulohu tu zohrava zastupca starostu obce
(fludovo oznacovany aj ako ,vicestarosta”). Podla zékonodarcom preferovaného spésobu
kreacie zastupcu starostu, je post zastupcu starostu obsadeny podla vole starostu, teda
akoby bol orgadnom starostu obce (hoci formalne nepredstavuje samostatnd funkciu
v Struktire orgdnov obce). Starosta si ho vybera sdm z poslancov obecného zastupitelstva,
pripadne v zavislosti od poctu obyvatelov obce si méze urcit aj dvoch zastupcov s presne
zadefinovanym portféliom zverenych tloh a pravomoci na urceny ¢as. Zakonodarca dokonca
predvidavo urcil alternativny spésob obsadenia tejto obligatérnej funkcie pre pripad,
Ze je starosta necinny a do 60 dni od zloZenia slubu si sdm nevyberie svojho zéstupcu,
potom zastupcu starostu zvoli obecné zastupitelstvo. Obecné zastupitelstvo nie je pri
volbe zastupcu starostu viazané ndvrhom starostu alebo orgénu obecného zastupitelstva.
Nedbdslednost zakonnej Gpravy je viditelna pri situacii, Ze starosta odvola svojho zastupcu



(¢i uz nim vykreovaného alebo zvoleného zastupitelstvom) a v lehote 60 kalendarnych dni
nevymenuje nového zéstupcu. Starosta je v takejto situacii necinny v rozpore so zakonom,
avsak zakon s tym nespdja Ziadne sankcie. Vytvara sa tak zbytoény priestor na moznu
necinnost starostu, ktord sa méze prejavit vo viacerych oblastiach a skomplikovat chod
obce. Pretoze aj uplatnenie reakcie prokuratora v podobe pravneho prostriedku vo forme
protestu prokuratora v rdmci vykonu dozoru vo verejnej sprave trva nejaky cas.

V rémci aktualnej pravnej Upravy je nedomyslend aj moznost zastupovania starostu obce
zéstupcom pre pripad starostovej nezdkonnej necinnosti. Starostovi obce patri sista¢né
pravo, ktoré mdze uplatnit vocéi uzneseniu obecného zastupitelstva, ak sa domnieva,
Ze odporuje zékonu, alebo je pre obec zjavne nevyhodné. Starosta je povinny prerokovat
uznesenie, vykon ktorého chce pozastavit, v obecnej rade len pokial'je tato v obci zriadena.
Stanovisko obecnej rady, ktord je orgdnom obecného zastupitelstva, je pre starostu
nezavazné, ma pre neho len odporicaci charakter.

Pri rozmanitom rozlozeni politickych sil a zaujmov v obecnych organoch nie je neobvyklé,
Ze starosta obce napriek tomu, Ze zastupitelstvo zdkonnym spésobom prelomilo nim
uplatnené sistaéné pravo, cize potvrdilo starostom pozastaveny vykon uznesenia
zastupitelstva, odmietne takéto uznesenie podpisat, ¢im znemoziuje vykon daného
uznesenia. Alebo starosta obce také uznesenie nevykona. Starosta tak nerespektuje
rozhodnutie zastupitelstva v podobe schvéleného a potvrdeného uznesenia. Navyse
starosta obce porusuje §13 ods. 8 zdkona o obecnom zriadeni, kde sa uvadza, ze ak bol
trojpatinovou vacsinou hlasov vSetkych poslancov zastupitelstva potvrdeny vykon uznesenia
obecného zastupitelstva do troch mesiacov od jeho schvélenia, uznesenie je platné a vykon
potvrdeného uznesenia starosta neméze pozastavit. Opéat tu méme len priestor obrétit sa
na prokuratiru vykonavajucu dozor nad dodrziavanim zakonnosti v obecnej samosprave.
Jednoduchsim sa javi upravit v zékone moznost vykonatelnosti uznesenia zastupitelstva aj
bez podpisu starostu obce pri takych uzneseniach, ktorych vykon bol potvrdeny obecnym
zastupitelstvom, cize zastupitelstvo pri takomto uzneseni prelomilo starostom vyuzité
sistacné pravo.

Pricom mozno stoji za Gvahu aj rieSenie formou zakonnej Gpravy pravomoci zastupcu starostu
pre takéto pripady, ¢o by bolo vhodnym riesenim tychto nezékonnych svojvolnych konani
starostu. Aplikaénd prax tu vSak tiez méze narazit na ,nézorovld zhodu” starostu a jeho
zastupcu ( kedze spravidla ide o poslanca ideovo blizkeho starostovi), ¢o by v konecnom
dosledku mozno neprispelo k odstraneniu existujiceho problému tak efektivne, ako vyssie
ponukané riesenie.

Nefunkénost obecného zastupitelstva

Vychodiskovi poziciu obecného zastupitelstva upravuje priamo Ustava SR v &l. 67 ods. 1,
podlaktorého saobecnasamosprava okrem priamych foriem uskutocniuje nepriamouformou,
a to organmi obce. Obecné zastupitelstvo je zastupitelskym orgdnom obce, do ktorého
pdsobnosti je zverené rozhodovanie o zakladnych otazkach Zivota obce, je normotvornym
orgdnom obce. Do pravomoci obecného zastupitelstva patri vydavanie vSeobecne
zavaznych nariadeni obce, a to vo veciach Uzemnej samospravy a na zabezpecenie Uloh
vyplyvajucich pre samospravu zo zékona (podla ¢l. 68 Ustavy SR) a tieZ pri tzv. prenesenom



vykone $tatnej spravy (€l. 71 ods. 2 Ustavy SR). Predstavuje formu zastupitelskej demokracie
v miestnych podmienkach. Zékonné zakotvenie pésobnosti obecného zastupitelstva
vychadza z tstavného ponatia tohto organu ako orgénu zastupitelského, ktory je zakladom
verejnej moci v ramci obce. Obecné zastupitelstvo je kolektivny organ, ktory pracuje
formou zasadnuti, ktorymi rozumieme casovy Usek, pocas ktorého obecné zastupitelstvo
realizuje (vykonava) svoje kompetencie. (Palus, 2/2014, s. 182,187).

Obecné zastupitelstvo vzdy rokuje v zbore, pricom je spdsobilé rokovat a uznasat sa
vtedy, ked' je pritomnda nadpolovi¢na vécsina vsetkych poslancov. Periodicita zasadnuti
je uréend ramcovo podla potreby, avsak za reSpektovania podmienky zasadat najmenej raz
za tri mesiace. V pripade neuznasaniaschopnosti obecného zastupitelstva je ponechané
na samospravu obce ako si bude rieit tuto situaciu ( nie je stanovenad povinnost
do urcitého casu zvolat nové zasadnutie zastupitelstva). Zdkon o obecnom zriadeni
pocita jedine s iniciativou aspon tretiny poslancov zastupitelstva o zvolanie zasadnutia
obecného zastupitelstva, vtedy starosta zvold zasadnutie obecného zastupitelstva tak,
aby sa uskutoénilo do 15 dni od dorucenia Ziadosti na jeho konanie. Zakon neupravuje
povinnost starostu obce opakovane zvolat zasadnutie, ktoré predtym skoncilo ako
neuznésaniaschopné.

V praxi sa stretdvame so stavom, Ze obecné zastupitelstvo svojou opakovanou necinnostou
(v zmysle neschopnosti sa uznasat) ohrozuje chod obecnej samospravy a plnenie je Uloh.
Zastupitelstvo obce je orgdnom verejnej moci, ktorého ¢innost nemozno podla platne;
pravnej Upravy ukoncit, napr. rozpustenim, pred ukonéenim jeho volebného obdobia.
Zakonodarca neupravuje explicitne Ziadne rieSenie pre takyto pripad, ¢o viak sposobuje
znacné komplikécie v aplikacnej praxi. Obecné zastupitelstvo tak vedome niekedy blokuje
chod a ¢innost obecnych orgéanov.

Pri podrobnejsej analyze existujicej pravnej Upravy je zrejme jediné mozné riesenie,
ktorého vyuzitie prichadza do Gvahy, aviak nerozporujeme, e ide o velmi zdihavy a neisty
proces jeho realizacie, nakolko pravna Uprava vyslovne nereflektuje na moznost vzniku
vyssie popisaného problému.

V pripade, Ze by starosta opakovane zvolal zasadnutie obecného zastupitelstva
a to by nebolo opakovane uznasaniaschopné je zrejme jedinou moznostou upozornit
na existujuci stav prokuratora v rdmci jeho dozoru nad dodrziavanim zékonnosti organmi
verejnej spravy ( rozumeju sa aj organy Uzemnej samospravy). Podla § 21 ods. 1 zakona
¢. 153/2001 z.z. o prokuratire je ,prokurdtor opravneny podat orgénu verejnej spravy
upozornenie na Ucel odstranenia porusovania zakonov a ostatnych vSeobecne zavéznych
pravnych predpisov, ku ktorému doslo v postupe orgénu verejnej sprévy pri vydavani
spravnych aktov podla § 21 ods. 1 pism. a) alebo jeho necinnostou.”

V odbornejliteratire sa mozno stretnit s ndzorom, ze nedinnostou mozno rozumiet, ze organ
verejnej spravy moze byt Uplne necinny (pasivny) tak, ze prestane v plnom rozsahu konat.
Dalej méze organ verejnej spravy sice konat, ale liknavo a s dlhymi ¢asovymi odstupmi
medzi jednotlivymi Gkonmi. Judikatira vyhodnotila za necinnost aj také konanie organu
verejnej spravy, ktoré zahfmia vykonavanie nezmyselnych a netcelnych tkonov ( Baricova,
Fecik, Stevéek, Filova a kol., 2018, s. 1197). Resp. orgén ani konat nezacne.

Teoreticky by tak prokurdtor mohol upozomit obecné zastupitelstvo na jeho necinnost,
a kedZe neexistuje nadriadeny organ obce Ziadny dalsi postup predvidany zdkonom



by sa v tomto smere nerealizoval. Ak by obecné zastupitelstvo nesplnilo svoju zakonn
povinnost vybavit upozornenie prokuratora bezodkladne, najneskér véak do 30 dni od jeho
dorucenia, ¢ize by nedoslo k odstraneniu protipravneho stavu v podobe nezabezpecenia
rozhodovania o ddlezitych otdzkach samospravy obce, resp. zasadania miniméalne raz za tri
mesiace, ostalo by nadalej necinné. Potom by bol prokurator opravneny podat zalobu
na spravny sud. V tomto pripade by i$lo o postup podla § 242 z&k. 162/2015 Z.z. Spravneho
sudneho poriadku v zneni neskorsich predpisov (dalej ako ,Spravny sidny poriadok”) :
, (1) Zalobca sa méze Zalobou doméhat odstrénenia necinnosti organu verejnej sprévy
v zacatom administrativnom konani. (2) Odstranenia necinnosti orgénu verejnej spravy
spocivajlcej v poruseni povinnosti zacat administrativne konanie z tradnej povinnosti sa
Zalobou méze doméhat len prokurator.” V tomto smere je mozné odkézat na protipravnost
v podobe necinnosti, pasivity orgdnu verejnej spravy v protiklade s normativne ustanovenou
povinnostou konat. Mozno suhlasit s tvrdenim, Ze aj na Urovni obecnej samospravy plati
povinnost organov verejnej spravy konat bez prietahov, ¢o ma svoj Ustavnopravny zéklad
vymedzeny v ¢&l. 46 v spojeni s €l. 48 ods. 2 Ustavy SR a moZno ju vyabstrahovat aj z &l. 1
ods. 1 Ustavy SR, pretoZe necinnost orgénov verejnej spravy narGsa aj princip pravnej istoty
ako zékladu koncepcie materidlneho pravneho $tatu.

Medzindrodnopravne zakotvenie poziadavky na konanie orgdnov verejnej spravy bez
prietahov obsahuje aj dokument vymedzujuci principy dobrej spravy, ktorym je Odporicanie
CM/Rec (2007) 7 Vyboru ministrov ¢lenskych statov Rady Eurépy z 20. juna 2007 o dobrej
verejnej sprave (dalej ako ,Odportcanie”). Odporicanie obsahuje zakladné pravidla
a principy, ktorymi by sa mali riadit spravne orgény vo vztahu k tzv. sikromnym osobam
s cielom zabezpecit dobru spravu veci verejnych. Odporicanie pod pojmom spravny
orgén rozumie verejnopravny subjekt akéhokolvek druhu a na akejkolvek Urovni (vratane
Statnych, miestnych a autonémnych orgénov), ktory poskytuje verejnu sluzbu alebo kona
vo verejnom zaujme, a sukromné osoby ako beznych obcanov. Podla Gpravy kédexu dobrej
verejnej spravy maju organy verejnej spravy reSpektovat zasadu konania v primeranej
lehote, pricom by mali existovat aj opravné prostriedky proti necinnosti.

Vyssie nacrtnuty proces ako mozno riesit necinnost obecného zastupitelstva v podobe
opakovanej neschopnosti uznasat sa je pomerne ¢asovo narocné a prakticky by to pre
chod danej obecnej samospravy neprinieslo zelané rychle odstranenie neziaduceho javu,
spravidla v podobe obstrukcii poslancov zastupitelstva. Iné efektivne rieSenie nam vsak
zdkonodarca neponuka.

Zaver

Cielom Gzemnej samospravy je vytvorit pre obcana moznost participovat na vykone
moci, na vldde a umoznit efektivne sa podielat na prijimani rozhodnuti ovplyviujicich
jeho kazdodenny Zivot. Predstavuje Uroven najblizsie k obéanom, a v stlade s principom
subsidiarity, a v porovnani s Ustrednou vlddou ma v zasade ovela lepsiu poziciu na riesenie
zélezitosti, ktoré si vyzaduju miestne znalosti a regulaciu na zéklade miestnych potrieb
a priorit (Trellovd, Vrabko, 2022, s. 54) Ak ndm uvedené posluzi ako zakladny pristup
k vnimaniu uUlohy a poslania zakotvenia obecnej samospravy v Ustavhom a pravnom
poriadku, potom je praktickd pritomnost nefunkénosti vo fungovani obecnej samospravy



prejavom ciastocného zlyhania samotného konceptu. Pri kazdom koncepte sa predpoklada
urcitd mozna miera neuspechu, problémov, avsak systém by mal mat v zélohe navod
na ich riesenie. Dlhodoba podpriemerna Gcast obyvatelov obci na komunélnych volbach
nam signalizuje nezidujem casto podmieneny individuadlnou nespokojnostou s obecnou
samospravou. Neschopnost opakovane si zvolit oba organy obce zas indikuje dlhodobé
existencné problémy obce. Spravidla ide o malé obce, ktoré maju problém nielen
s finan¢nymi, ale aj ludskymi zdrojmi. Zdanlivo efektivne rieSenie pontkol zdkonodarca
novelou zékona o obecnom zriadeni z roku 2018, avsak ako sa ukazuje novo etablovany
institut pri¢lenenia obce, ktory mal sluzit ako opatrenie na ochranu verejného zaujmu nie
je v praxi velmi Uspesny a ma viacero zdkonne nedotiahnutych prvkov.

Prvou obcou, ktord mala prejst mechanizmom pri¢lenenia bola obec Ondavka v okrese
Bardejov. Od roku 2015 bola tato obec dlhodobo bez organov obce. Obec mé na trvaly
pobyt prihlasenych priblizne 15-16 obyvatelov. Naposledy mala obec starostu v roku
2002, no spolu s poslancami vydrzal iba dva roky a potom vsetci odstipili, nakol'ko byvaly
starosta neodvadzal odvody a obci tak zanechal dlh vo vyske priblizne tridsattisic euro.
Obec sa tak pre dlhy dostala do exekicie (27 exekicii). Posledné doplnujice volby sa
uskutoc¢nili 13. aprila 2019, no ani v tychto volbach nikto neprejavil zdujem o samospravne
funkcie v zadlzenej obci. (Kovacova, 2020) Ked'sa na Slovensku v roku 2019 prvykrat spustil
v Ondavke mechanizmus pric¢lenenia obce, nakoniec ho obyvatelia obce, ktori nesuhlasili
s pri¢lenenim obce, sami zastavili v doplnujucich volbach konanych dna 3. oktébra 2020
zvolenim starostu a obecného zastupitelstva (v komunalnych volbach drna 29. oktdbra
2022 boli opéat zvolené oba organy obce-pozn. autorky). Z hladiska naplnenia poslania
teda institut priclenenia nefunkénej obce splnil svoj Gcel, pretoze prva obec, ktord mala
prejst administrativne narocnym mechanizmom radsej ,, vstala z popola” a zvolila si organy
obce. Na druhej strane zdkonodarcom vytvoreny mechanizmus mé viacero zbytoéne
komplikovanych a miestami nedomyslenych prvkov, ktoré brania rychlemu prebehnutiu
procesu a efektivnemu rieSeniu problémov nefunkénych obci.

V aplikacnej praxi mozno rovnako pozorovat ,obstrukcie” ¢i uz na strane starostu alebo
obecného zastupitelstva ako bolo vyssie uvedené, ktoré v kone¢nom désledku maju
podobu prejavu necinnosti a spdsobuju praktickd ciastoént nefunkénost jednotlivych
organov samospravy obce. Zékonodarca by mal reagovat prijatim vhodnej pravnej Gpravy
ideélne v nadvéznosti na reformu verejnej spravy, ktora by zniZila pocet obci na Slovensku
a vybavila by ich lepsie kompetencne, rovnako aj finanéne pokial ide najmé o Uhradu
nakladov spojenych s realizaciou preneseného vykonu Statnej spravy.
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HERAUSFORDERUNGEN FUR DIE LOKALE
SELBSTVERWALTUNG IN DEUTSCHLAND

CHALLENGES ON LOCAL SELF-GOVERNMENT
Wolfgang Beck’

Einleitung

Auch die Kommunen waren als unterste staatliche Verwaltungsebene und vor allem als
Selbstverwaltungskorperschaften eine zentrale Ebene zur Bewéltigung der Corona-Pande-
mie. Alle Kommunen hatten wahrend dieser Zeit erhéhte Aufwendungen im Gesundheits-
sektor, hier insbesondere in der Nachverfolgung von Infektionen sowie beim Aufbau und
Betrieb der Test- und Impfzentren. Das war auch mit der standigen Herausforderung
verbunden, ausreichend Personal fir die Umsetzung der UnterstltzungsmaBnahmen zur
Verfiigung zu stellen. Auch die Ausgaben fiir die Sozialhilfe sind wahrend dieser Zeit erheblich
angestiegen, weil sog. Solo-Selbststandige insbesondere aus dem Kulturbereich arbeitslos
wurden. Der wiederholte Lockdown hat zu erheblichen Gewerbesteuermindereinnahmen
und auch zu fortwirkenden Belastungen etwa im Schulsektor gefihrt.

Die Kommunen sind im féderalen Staatsgeflige der Bundesrepublik Deutschland nicht
allein verantwortlich. Erste Einschdtzungen zu den Herausforderungen der Pandemie
lassen sich wie folgt zusammenfassen. (Ritgen, 2021, 371 ff.).

Es hat sich gezeigt, dass die Bund-Lander- und die Lander-Kommunen-Arbeitsteilung
bei der Erledigung &ffentlicher Aufgaben sich im GroBen und Ganzen bewéhrt hat (trotz
einzelner Fehlentscheidungen). (Ritgen, 2021, 374 ff.). Die finanzielle, technische und
personelle Unterstiitzung durch den Bund war hinreichend; allerdings gilt die Koordination
und Kommunikation zwischen den Verwaltungsebenen als verbesserungswirdig.

Trotz der — schon vor der Pandemie - zdgerlichen Digitalisierung im 6&ffentlichen
Bereich konnten die zahlreichen Unterstiitzungsprogramme fiir die Wirtschaft zumeist
elektronisch abgewickelt werden. Gleichwohl steht insbesondere die Forderung nach
einer elektronischen Produktplattform fiir alle wichtigen offentliche Dienstleistungen
nach wie vor auf der Tagesordnung. Eine vollstdndige Vereinheitlichung der Produkte
kann es im Sozialbereich wegen der liberwiegend personlichen Ansprache aber nicht
geben. Wenn die ,UnUbersichtlichkeit” der gesetzlichen Bestimmungen aus der Sicht der
Anspruchsberechtigten beklagt werde, so sei das auch auf die Komplexitat der Regelungen
zurlickzufiihren. (Ritgen, 2021, 375 ff.). Da es sich Uberwiegend um Bundesgesetze handelt,
muss hier die Bundesebene die Digitalisierungskosten mittragen.

Hinsichtlich der zur Pandemiebekdmpfung getroffenen Regelungen ist zunachst
das Handlungsinstrument der Rechtsverordnung favorisiert worden. Die enorme
Herausforderung fiir die Gesundheitsamter (Kontaktnachverfolgung, Uberpriifung der
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Hygienekonzepte) ist auch durch eine zeitnahe personelle Umschichtung bewaltigt worden.
Es zeigte sich die Flexibilitdt der kommunalen Verwaltung. (Ritgen, 2021, 376 ff.).

Es gibt aber weitere Herausforderungen, die sich wahrend der Pandemie gezeigt haben.
Als problematisch hat sich die Zusammenarbeit im foderalen Staat (Ritgen, 2021, 379
ff.) bei der Besuchertestung in privaten Alten — und Pflegeheimen erwiesen. Hier hat der
Bund zwar die finanziellen Mittel aus dem Gesundheitspakt (Im Wortlaut abrufbar unter:
https://www.bundesgesundheitsministerium.de/fileadmin/Dateien/3_Downloads/O/
OEGD/Pakt_fuer_den_OEGD.pdf), zur Verfiigung gestellt, aber auf die Mittelverwendung
keinen Einfluss nehmen kdnnen. Ein weiteres Beispiel ist die allen Gesundheitsémtern zur
Verfligung gestellte Software SORMAS, die sich gegen bei den Kommunen vorhandene,
leistungsféhigere Programme nicht durchsetzen konnte.

Insgesamt ist das faktische Ausnahmeregime wéhrend der Corona-Pandemie wohl keine
.Blaupause” fiir die Bewéltigung anderer Krisen (etwa Klimawandel). (Ritgen, 2021, 382 ff.).
Im Folgenden soll erértert werden, welche Aufgaben in welchen Handlungsfeldern auf die
Kommunen zukommen. Welche planerischen, konzeptionellen und finanziellen
Herausforderungen sind das? Hier sind viele ,Baustellen” — u.a. in den Bereichen
Stadtumbau, Verkehrswege, Stadtklima-Regulierung, Logistik, Parkraumbewirtschaftung
— unibersehbar. Der Schwerpunkt der nachfolgenden Ausfiihrungen liegt dabei auf
Herausforderungen der Klimawende, hierauf bezogener kommunaler MaBnahmen im
Verkehrsbereich, ferner auf der Steigerung der Blirgerbeteiligung sowie der Bedeutung
der Fernwdrmeversorgung.

Schliisselworter

Gemeinde, Recht, Recht, Pflicht, Behérden, Gesundheitswesen, Verwaltung

Klimawende und mehr

Die Erderwdrmung und die Begrenzung des Anstiegs der Temperatur ist eine der gréf3ten
Herausforderungen fir die Politik der Gegenwart. Hier sind einschneidende MaBnahmen
notwendig, die zentrale Strukturen des gesamten gesellschaftlichen und privaten Lebens
betreffen. Die Art des Wirtschaftens durch umfassenden Ressourcenverbrauch und die
damit einhergehende CO2-Produktion verandern die klimatischen Rahmenbedingungen
in erheblichem Umfang. Gleiches gilt fir die stark umweltbelastenden, globalen und
Uberregionalen Verkehrsstréme. Hinzu kommen die emissions — und abfallintensive
Lebensflihrung breiter Bevolkerungsgruppen vor allem in den westlichen Industrieldandern
und den Metropolen der Schwellenlander. Besonders prekar ist die notwendige Reduktion
des CO2-AusstoBes wohlauch deshalb, weil die energieintensive Konsum-und Lebensweise
in engem Zusammenhang mit der Funktionsféhigkeit der westlichen Demokratiemodelle
steht. Deren Charakteristika sind:

- stetiges Wirtschaftswachstum und verkirzte Lebenszeitzyklen der Produkte (Wegwerfge-

sellschaft);



- globale Nutzung der jeweils geringsten Arbeitskosten mit immer kirzeren Nutzungs- und
Standortzeiten;
- Legitimation des Wirtschaftssystems mit dem Nutzen globaler Arbeitsteilung.

Es ist offensichtlich, dass die Innovationsfahigkeit der Wirtschaft die erforderliche
Verdnderung allein nicht bewéltigen kann. Es bedarf hierzu (zentral-) staatlicher
Regulierung, der Bereitschaft zum Konsumverzicht und des gestalterischen Spielraums fir
spezifisch kommunale Aktivitaten. Auf kommunaler, insbesondere groBstadtischer Ebene,
finden — pars pro tot — die energieintensiven Ressourcenverbrauche statt: Wohnen, Bauen,
Wirtschaft, Verkehr und Freizeitgestaltung. In Betracht kommen hier die traditionellen
Bereiche kommunaler Daseinsvorsorge Uber die kommunalwirtschaftliche Tatigkeit;
Energieversorgung, Infrastruktur (insbesondere StraBen), Gewerbeansiedlung (bisher
haufig als Konkurrenzveranstaltung der Kommunen) und Kultur- und Freizeiteinrichtungen.
Derartige Aktivitditen missen durch einen &ffentlichen Zweck gerechtfertigt sein.
Davon kann angesichts der Mammutaufgaben grundsatzlich ausgegangen werden.
Es handelt sich um ein weites Feld an Aktivitaten, die priorisiert werden missen und
nicht voraussetzungslos verwirklicht werden kénnen. Sowohl die regulativen Vorgaben als
auch die verhaltensbezogenen Anreize bedirfen zentralstaatlicher und bundesstaatlicher
MaBnahmen. Es gilt einmal mehr: Ohne zentralstaatliche Vorgaben kann keine lokale
Umsetzung erfolgen: Aber ohne lokalen Entscheidungsspielraum kénnen keine
Innovationen entstehen.

Eine eigenstandige Klimaschutzpolitik ohne den erforderlichen ortlichen Bezug, konnte
die Gemeinde bisher nicht realisieren. Nunmehr |asst das Baugesetzbuch klimabezogene
Festsetzungen ausdriicklich zu (§§ 1 Abs.5 S.2, 1a Abs.5 BauGB). In Betracht kommen
beispielsweise neben Verbrennungsverboten insbesondere Festsetzungen zu Art und
Maf3 der baulichen Nutzung, die zur Vermeidung von Verkehrsstromen auf eine kompakte
Bebauung oder auf eine energetisch optimierte Bauweise ausgerichtet sind. (Franz, 2022).
In Deutschland sucht das Klimaschutzgesetz vom 12.12.2019 (Gesetz zur Einfiihrung eines
Bundes-Klimaschutzgesetzes und zur Anderung weiterer Vorschriften — KSG — (BGBI. 1 2019,
2513).) den Herausforderungen zu begegnen, die mit dem Klimawandel fir die heutige und
die kiinftigen Generationen verbunden sind. Um eine international und europarechtlich
vorgegebene Treibhausgasneutralitdt erreichen zu kénnen, macht das KSG die Umsetzung
dieses Ziels zur Grundlage der Regelung (§ 1 S.3 KSG). Das Gesetz kommt allerdings Gber
die Orientierungsstiftung kaum hinaus. Als ein Rahmengesetz bt es eine Koordinations-
und Uberwachungsfunktion fiir die Klimaschutzpolitik aus. (Kment, 2020, 1539 ff.).
Insbesondere wird die Rolle der sektoralen Emissionsminderungslast festgeschrieben,
die freilich im Einzelnen erst durch Rechtsverordnung konkretisiert werden soll.

Nach dem Beriicksichtigungsgebot in § 13 Abs.1 KSG haben die Trager &ffentlicher
Aufgaben bei ihren Planungen und Entscheidungen den Zweck des KSG und die
festgelegten Ziele zu berlicksichtigen. Mit dieser Klimaschutzklausel werden auch solche
Bereiche des Bundesrechts materiell-rechtlich angereichert, die bisher keine fachspezifische
Klausel kennen. (Wickel, 2021, 337 ff.). Folglich sind die Landesbehérden und die
kommunalen Behdrden, die Bundesrecht vollziehen, hieran gebunden. Der Bund kann die



KSG-Ziele auch dariiber hinaus nicht ohne die Mitwirkung der Bundeslander erreichen.
Ortliche Infrastrukturen, etwa die Wirmeplanung im Gebi3udesektor, unterliegen dem
Regelungsbereich der Lander, sollten allerdings sinnvollerweise bundesweit abgestimmt
werden. (Wickel, 2021, 338 ff.).

Ansatzpunkte fiirklimaschutzaffines Verwaltungshandeln lassen sich auch in derkommunalen
Bauleitplanung verorten. (Emrich u.a., 2022, 4 ff.). Bereits seit 2011 hat der Gesetzgeber
die Klimaschutzklausel in § 1a Abs.5 BauGB eingefiigt, mit der Folge, dass der Klimaschutz
zu den Zielen und Grundsatzen der Bauleitplanung zdhlt. Danach kénnen Festsetzungen
in Bauleitplanen und Darstellungen in Flachennutzungsplanen mit lbergeordneten Zielen
desKlimaschutzesbegrindetwerden, soferneinbodenrechtlicherundstadtebaulicherBezug
besteht. Dennoch kommt dem Klimaschutz kein Abwagungsvorrang gegeniber anderen
Belangen zu; dieses Ziel flieBt, wie zahlreiche andere Belange auch, in die Abwagung ein.
Dennoch bestehen nach § 9 Abs. 1 BauGB klimaschiitzende Festsetzungsmoglichkeiten,
wie das Verbot oder die Beschrédnkung bestimmter luftverunreinigender Stoffe (§ 9 Abs.
1 Nr. 23a BauGB). Hierzu z&hlen Verdnderungen der natirlichen Zusammensetzung der
Luft, insbesondere durch den Aussto3 von CO2. Zudem kdnnen bestimmte gebaude-
und anlagebezogenen Festsetzungen fiir die Erzeugung, Nutzung und Speicherung aus
erneuerbaren Energien oder Kraft-Warme-Kopplung getroffen werden (§ 9 Abs.1 Nr. 23b
BauGB).

Verkehrsbezogener Klimaschutz: Luftreinhaltung

Ein wesentlicher klima- und gesundheitsrelevanter Bereich sind die Verkehrsemissionen.
Ausweislich der Messdaten flir 2020 wurde der Luftqualitatsgrenzwert von 40 Mikrogramm
NO2 pro Kubikmeter Luft (ug/m?3) im Jahresmittel in sechs Stadten tiberschritten. 2019 waren
es 25, 2018 57, 2017 in 65 Stadte. (Umweltbundesamt (UBA), Finale Daten zur Stickoxid-
Belastung 2020: Rickgang setzt sich fort, Pressemitteilung vom 28.05.2021). Der Grenzwert
gilt EU-weit seit 2010. (EU-Richtlinie 2008/50 (ABI 2008 L 152). NO2-Uberschreitungen gab
es 2020 in den folgenden Gebieten (ug/m3): Miinchen 54, Ludwigburg 47, Limburg 44,
Stuttgart 43, Darmstadt 42 und Hamburg 41).

Fir eine angemessene Beurteilung der Wirkungen der Luftverschmutzung ist
eine ganzheitliche Sicht unverzichtbar. Es gilt also, wesentliche Handlungsfelder
eines umweltrechtlichen Gesundheitsschutzes in den Blick zu nehmen. Hier ist das
Luftqualitatsrecht von besonderer Bedeutung, weil es einen signifikanten Beitrag zur
Verringerung von Atemwegserkrankungen (Asthma) und zur Minderung von chronischen
Herz-Kreislauferkrankungen leistet. (Kéck, 2020, 464).

Global und auch in der EU ist die Luftverschmutzung nach wie vor das gréf3te umwelt-
bedingte Gesundheitsrisiko. Die WHO macht die Luftverschmutzung durch Feinstdube
PM 2,5 in der EU fiir 375.000 vorzeitige Todesfélle verantwortlich. Die — zweifelsohne —
betrachtlichen Fortschritte der Umweltpolitik haben aber eher dazu beigetragen, ,dass
die Schadstoffformate immer kleiner und damit unsichtbar geworden, aber gleichwohl
wirksam geblieben sind”. (Kéck, 2020, 466).

Statt 10 Mikrogramm NO2/Kubikmeter (WHO-Empfehlung), legt die geltende EU-
Richtlinie 25 Mikrogramm NO2/Kubikmeter (ug/m3) als gemittelten Jahreswert zugrunde.
Die Grenzwerte aufgrund der NEC-Richtlinie verpflichten zwar zur Aufstellung nationaler



Luftreinhalteprogramme, eine EU-Regelungskompetenz gibt es aber nur fir einige zentrale
Emissionsquellen (beispielsweise Industrieanlagen, Kraftfahrzeuge). In den (brigen
Bereichen liegt die Verantwortung auf nationaler Ebene und die Kontrollmdglichkeiten
durch die EU sind folglich stark herabgesetzt.

Es zeigt sich auch, dass zehn Stadte, im Jahresmittel den Grenzwert zwar einhalten,
aber nur geringfligig unterschreiten (</=10%). (UBA, NO2-Grenzwertiberschreitungen
2019/2020, Stand 17.05.2021.). Die mithin nach wie vor erhebliche verkehrsinduzierte
Gesundheitsbelastung besteht vor allem fir die an Haupt- und DurchgangsstraBen
wohnende Bevdlkerung. (UBA, Die Anzahl der Stadte mit NO2-Grenzwertliberschreitung
von mehr als 40 Mikrogramm NO2 pro Kubikmeter Luft (ug/m?3) im Jahresmittel verminderte
sich von 65 in). Die hohe Dauerbelastung betrifft zudem ganze Autobahnabschnitte und die
angrenzenden Wohngebiete. Die Luftbelastung hat erhebliche Folgen fir die Gesundheit
der dort lebenden Biirger, — ein Sachverhalt, der ebenso wenig wie die soziale Dimension
Gegenstand der &ffentlichen Diskussion ist. An den Verschmutzungs-Hotspots leben
und arbeiten Uberwiegend sozial schwache Einwohner und Geringverdiener, die sich ein
weniger emissionsbelastetes Wohnumfeld nicht leisten kdnnen. Auf diese Weise bekommt
die soziale Segregation eine weitere Dimension und erhéht die Gefahr gesundheitlicher
Langzeitfolgen erheblich. (Schafer, 2019, 477).

Klimagerechter Umbau des OPNV und des Individualverkehrs

Die klimagerechte Ausrichtung der kommunalen Mobilitatsstrukturen ist ein komplexer
Gesamtprozess, der durch einzelne MaBnahmen initiiert, aber nicht richtungsgebend auf
den Weg gebracht werden kann. Auch insoweit bedarf es gesamtstaatlicher Vorgaben,
die landesgesetzlich flankiert werden, um in der Flache und hier vor allem in den urbanen
Raumen umgesetzt werden zu kdnnen. Angesichts der geringen rechtlichen Verbindlichkeit
des KSG des Bundes kommt den entsprechenden Gesetzen der Lénder eine substanzielle
Bedeutung zu.

Stellvertretend fir andere Regelungen soll hier das Berliner Mobilitdtsgesetz (MobilG)
erortert werden, dass trotz des Stadtstaatenbezugs vergleichsweise friih wesentliche
Eckpunkte klimagerechter Mobilitdt normiert hat. (Seifert, Dromgool, 2019, 10 ff.).
Danach hat die klimagerechte Ausrichtung der Mobilitdt auch die stadt-, umwelt- und
sozialvertrégliche Ausrichtung, favorisiert aber den FuBganger — und Radverkehr sowie
den Offentlichen Personennahverkehr (OPNV). Es wird die Entwicklung eines integrierten
Verkehrssystems unter Einbeziehung ,intelligenter Mobilitdtsformen” (Carsharing,
Digitalisierung) angestrebt, ohne bestimmte Vorgaben zum Umfang des Individualverkehrs
zu machen. Insgesamt enthalt auch das Mobilitdtsgesetz nur wenige verbindliche Inhalte.
Es legt ganz Uberwiegend anspruchsvolle Ziele und Anforderungen fest, (Seifert/Dromgool,
2019, 11) die offenbar die Quadratur des Kreises zu bewaltigen suchen. Neben der
Sicherung der Mobilitat fur alle zu jederzeit, die zugleich an den Bediirfnissen der Wirtschaft
ausgerichtet ist, soll die Stadtplanung gemischte Quartiere bevorzugen und die Anbindung
an den Fernverkehr gesichert sein (§§ 3-15 MobilG). Grundlage der Umsetzung ist der
Stadtentwicklungsplan Mobilitdt und Verkehr (StEP), welcher alle verkehrsspezifischen
Planungen verkehrsmittellibergreifend konkretisiert. Etwaige — und kaum vermeidbare —



Nutzungskonflikte werden durch einen Vorrang des Verkehrsmittels des Umweltverbundes
gegenlber dem motorisierten Individualverkehr entschieden. Innovativ erscheint es,
dass vom Gesetz ein Mechanismus zur Bewaltigung der Konfliktlagen bereitgestellt wird.
(Seifert/Dromgool, 2019, 12).

Im Blick auf den OPNV und den Individual-Nahverkehr nimmt ein Nahverkehrsplan die
besonderen Entwicklungsziele auf und legt ein OPNV-Vorrangnetz fest (§ 26 MobilG).
Der Vorrang gelangt beispielsweise bei der StraBenraumaufteilung und bei der Schaltung
der Lichtzeichenanlagen zum Ausdruck, wirkt sich aber auch auf den Systemwechsel von
Bus- auf Schienenverkehrsmittel aus. Zudem sollen die OPNV-Fahrwege mdglichst nicht
durch Verkehrsmittel des Individualverkehrs (Carsharing-, Elektro- oder andere Fahrzeuge)
mitbenutzt werden (§ 33 Abs.3 MobilG).

Der Vorrang des OPNV steht zum Aufbau einer (Schnell-) Ladesauleninfrastruktur durchaus
in einem gewissen Spannungsverhaltnis. Einerseits soll der nach wie vor erhebliche Anteil
der Kraftfahrzeuge mit Verbrennungsmotor méglichst zligig reduziert werden, mit der
Folge, dass die Verkehrsraumbeanspruchung fir diese Verkehrsart kaum sinken dirfte.
Andererseits wird dadurch die eindeutige Préferenz einer grof3en Zahl der Bevélkerung fir
die Individualmotorisierung ganz offensichtlich weiter unterstiitzt. Ob die jahrzehntelange
Bevorzugung des Individualverkehrs sich allen klimapolitischen Zielsetzungen zum Trotz
aufgrund einer abstrakten Klimaneutralitdt von Energien erneut durchsetzt, ist durchaus
offen. Die Zeichen sind einmal mehr ausschlieBlich auf eine technische Bewaltigung der
Herausforderungen gerichtet. Gerade die Fixierung auf die E-Mobilitat zeigt deutlich,
dass eine ganzheitliche Verminderung aggressiver Ressourceninanspruchnahme nicht
angestrebt wird.

Windenergie und Biirgerakzeptanz

Ohne Einbeziehung der Blrger ist die Klima- und Energiewende nicht zu realisieren.
Dies zeigt sich mutmaBlich auch in einem Bereich, der bisher als Erfolgsgeschichte der
Klimawende gilt: die Windenergie. Die Gemeinde ist hier im Blick auf ihre Planungshoheit
in Ubergeordnete Planungsziele eingebunden. Die gemeindlichen Planungen dirfen
den Zielen der Raumordnung nicht widersprechen. Das gilt auch fiir an sich privilegierte
Planungen, wiebeispielsweise die NutzungvonWindenergie. Isthierdie Windenergienutzung
durch die Regionalplanung im gesamten AuBenbereich ausgeschlossen, dann darf
die Nutzung nicht erfolgen. Umgekehrt hat die Festlegung von Eignungsgebieten fir
Windenergie durch den Regionalplan grundsatzlich Ausschlusswirkung gegentiber einer
Errichtung an anderer Stelle. Die Gemeinde darfihre Steuerungsméglichkeit allerdings nicht
missbrauchen, indem sie Windenergie pauschal verhindert (Negativplanung). Innerhalb
des regionalplanerischen Rahmens kann die Gemeinde sog. Konzentrationszonen fiir
Windkraft planerisch festsetzen. (Franz, 2022, 334 ff.).

Neben rechtlichen, finanziellen und Standortfaktoren stehen vielen an sich realisierbaren
Windkraftenergie-Projekten starke Widerstande vor Ort entgegen. (Lege, 2019, 1000;
Milstein, ZUR 2016, 269).

Die Vorbehalte beziehen sich sowohl auf Schallemissionen, die generelle Umweltver-
tréglichkeit als auch auf Abstdnde zur Wohnbebauung. Zu nennen sind ferner der sog.
Discoeffekt und der Schattenschlag der Anlagen. (Milstein, 2016, 269).



Die im Allgemeinen begrifBte Nutzung erneuerbarer Energien, weicht daher haufig einer
strikten Ablehnung von Windkraftanlagen bei den konkret Betroffenen. Eine grundsatzlich
begriBte und finanziell durch Umlagen unterstiitzte regenerative Energiepolitik wird daher
haufig von der benachbarten Wohnbevélkerung torpediert oder doch bis zur Fertigstellung
um Jahre verzégert. Dies ist nicht ohne Auswirkungen auf die Zahl der genehmigten
Anlagen geblieben. Die Akzeptanz solcher Anlagen sinkt seit Jahren und hat zu einer
erheblichen Verzégerung der Ausbauziele gefihrt.

Daher geht es darum, Wege zu finden, die lokale Akzeptanz zu férdern. Versuche, die
Akzeptanz durch finanzielle Anreize fiir Birger und Gemeinden zu steigern, gibt es bereits
in Déanemark mit dem Gesetz zur Férderung erneuerbarer Energien. Vorgesehen sind
sowohl Entschadigungen fir den Wertverlust an Grundstiicken als auch eine finanzielle
Beteiligung der Bevdlkerung an Windenergieanlagen mit bis zu 20 %. (Milstein, 2016. 270).
Dies kann durch unmittelbare wirtschaftliche Beteiligung der &ffentlichen Hand oder durch
eine starkere Einbindung der Bevolkerung in die Planungsprozesse erreicht werden. Recht
erfolgreich scheinen bisher &ffentlich-private Kooperationsmodelle, die privates Know-
How und Risikokapital mit dem &ffentlichen Interesse an einer klimafreundlichen lokalen
Energieversorgung verbinden wollen.

Dieser Ansatz ist bereits 2016 in Mecklenburg-Vorpommern nicht mehr nur einzelver-
traglich, sondern durch Gesetz abgesichert worden. Allein vertragliche Beteiligungsan-
gebote der Betreiber konnten die Zurlickhaltung von Gemeinden und Bevélkerung nicht
beseitigen. Bedenken aus verbraucherschutzrechtlicher Sicht waren mitunter berechtigt,
weil die wirtschaftlichen Risiken der Projekte einseitig auf die (zumeist kleinen) Kapitalgeber
verlagert wurden.

Den Vorbehalten und Risiken versucht das BiGembeteilG MV durch eine moderate
Pflichtbeteiligung an Anteilen oder vergleichbare Surrogate zu begegnen. In MV dirfen
Windenergieanlagen nur durch Projektgesellschaften errichtet und betrieben werden, die
ausschlieBlich der Erzeugung von Windenergie dienen. Der Vorhabentréger ist gesetzlich
verpflichtet, kaufberechtigten Blrgern und Gemeinden mindestens 20 % der Anteile
anzubieten. Er kann — stattdessen — auch den kaufberechtigten Gemeinden die jahrliche
Zahlung einer Ausgleichsabgabe und den Anwohnern den Erwerb eines , Sparprodukts”
anbieten.

Im Einzelnen konkretisiert das Gesetz den Regelungsbereich durch Legaldefinitionen.
Eine Gesellschaft ist projektbezogen, wenn ein Vorhaben ausschlieBlich den Zweck
verfolgt, Windenergieanlagen zu errichten und zu betreiben. Andere gesetzliche Zweck
sind — abgesehen von untergeordneten Hilfs- oder Nebengeschaften — nicht zuldssig
(8§ 3 Abs.1 BuGembeteilG MV). Die Haftung der Kaufberechtigten muss auf den
Einlagebetrag beschrankt sein. Bei der Beteiligung von Gemeinden sind insbesondere
die kommunalwirtschaftsrechtlichen Vorschriften einzuhalten. Die Gleichstellung der
offerierten Gesellschaftsanteile mit den Ubrigen Anteilen sowie der Zeitpunkt der Offerte
sind gesetzlich vorgeschrieben (§ 4 BiGembeteilG MV).

Auch den Kreis der Kaufberechtigten hat der Gesetzgeber abschlieBend festgelegt.
Kaufberechtigte natirliche Personen sind solche, die mit ihrer Wohnung seit
mindestens drei Monaten in einer Entfernung von nicht mehr als 5km vom Standort der
Windenergieanlage gemeldet sind. Standortgemeinden oder Gemeinden, die innerhalb



des 5 km-Radius liegen, sind ebenfalls kaufberechtigt (§ 5 BliGembeteilG MV). Kaufpreis und
Stiickelung der Anteile sind eigenkapitalbezogen und auch ansonsten nach anerkannten
Wertermittlungsgrundsatzen festzulegen (§ 6 BiGembeteilG MV). Ein Kaufpreis von 500
€ pro Anteil darf nicht Uberschritten, eine Mindestzahl von zu erwerbenden Anteilen
nicht vorgegeben werden. Inhalt und Bekanntmachung der Offerte sowie weitere
Informationspflichten regeln §§ 7 und 8 BiGembeteilG MV.

Auch die Anteilszeichnung und das Zuteilungsverfahren sind verbraucherfreundlich gere-
gelt (§ 9 BiGembeteilG MV). Statt der genannten Offerte, kénnen den Kaufberechtigten
auch andere Moéglichkeiten wirtschaftlicher Teilhabe (z.B. ein verglnstigter lokaler
Stromtarif) oder die Zahlung einer Ausgleichsabgabe nach § 11 BiGembeteilG MV)
angeboten werden. Schlief3lich kann kaufberechtigten natirlichen Personen auch eine
erstattungsfahige Einlage (,Sparprodukt”) offeriert werden (§ 12 BiGembeteilG MV).

Das Gesetz ist insgesamt betrachtet geeignet, den Bedenken und Widerstdnden gegen
die Umsetzung der Energiewende im bedeutenden Windenergiebereich angemessen zu
begegnen. Dies geschieht im Blick auf die Vorhabentrager durch eine Reihe verbindlicher
Offerte-Pflichten gegeniiber einem bestimmten Kreis lokaler Kaufberechtigter. Insoweit
ist die Berufsfreiheit der Vorhabentrdger eingeschrénkt. Adressaten des Gesetzes
sind indessen die Gemeinden und die Gemeindeeinwohner. An ihrer Zurlickhaltung,
mangelnden Unterstlitzung oder auch erfolgreichen Rechtsschutzbegehren sind
Windanlagenprojekte haufig gescheitert. Der Ansatz, lokale Widersténde durch Formen
wirtschaftlicher Beteiligung zu minimieren, ist freilich nicht neu, war aber offenbar ohne
gesetzliche Risikobegrenzung nicht erfolgversprechend oder sogar risikobehaftet und
spekulativ. Die gesetzlichen Regelungen sind geeignet, hier — auf der Grundlage eines
vertretbaren Einlagerisikos — einen wirtschaftlichen Anreiz fir die verstarkte lokale
Umsetzung der Windenergie zu schaffen.

Die Forderung der Akzeptanz von regenerativen Energieanlagen als ein berechtigter
Gemeinwohlbelang ist heute notwendiger denn je und wird durch die Entscheidung des
BVerfG vom 23.03.2022 (Beschluss 1 BvR 1187/17) noch einmal bekraftigt.

Mit der Verfassungsbeschwerde hatten die Projektbetreiber Bedenken vor allem unter
folgenden Aspekten geltend gemacht: Das BiGembeteilG MV kénne nur in Mecklenburg-
Vorpommern klimaschonend wirken. Diese Region trage aber im globalen MaBstab nicht
entscheidend zur Verbesserung des Klimaschutzes bei. Uberdies seien die Vorhabentriger
im ihrem Grundrecht auf Berufsfreiheit (Milstein, 2016, 276) und der Eigentumsfreiheit
verletzt. (Lege, 2019, 1002 ff.).

Die Bedenken sind nach Auffassung des BVerfG nicht berechtigt. Das BuGembeteilG MV
verfolge den legitimen Zweck, den klimaschadlichen CO2-Aussto3 durch Windenergie zu
vermindern und sei geeignet, Vorbehalten und Akzeptanzproblemen zu begegnen. Die
den Betreibern auferlegten Pflichten seien zwar mit schweren Eingriffen in die Berufsfreiheit
verbunden, aber aufgrund ebenso gewichtiger Gemeinwohlziele gerechtfertigt. Zudem
bewirkt die nationale Férderung des Klimaschutzes auch eine im multilateralen Verhaltnis
der Staaten unerl3ssliche Verbesserung der Glaubwiirdigkeit der SchutzmaBnahmen. Der
Eingriff in die Berufsfreiheit der Projektbetreiber ist auch deshalb hinnehmbar, weil die
Pflichtenbindung alternativ ausgestaltet ist und als Mittel der Akzeptanzsteigerung auch
das Angebot von Sparprodukten vorsieht, und damit die mit der Gesellschafterstellung



einhergehende Belastung vermeidet. SchlieBlich ist die Akzeptanzsteigerung durchaus
mit dem Betreiberinteresse vereinbar, weil sie unmitteloar der Erhéhung des Anteils
erneuerbarer Energien zum Ziel hat und der Standortausweisung dient.

Die zuvor geschilderte spezifische Form der Akzeptanzférderung durch neue Instrumente
der Beteiligung von Biirgern und Standortkommunen durch verl3ssliche und regelmaBige
Zahlungsflisse von den Anlagenbetreibern an die Gemeinden ist nunmehr bundesrechtlich
in § 6 EEG 2021 verankert worden. (Baur/Lehnert, 2021, 361 ff.).

Wesentlicher Inhalt ist danach die Pflicht zum Abschluss eines Vertrages zwischen
Windenergiebetreiber und Standortgemeinde mit einer bindenden Entgeltregelung fir
die eingespeisten Strommengen, und zwar ohne Gegenleistung. Die Regelung gilt auch
fir Freiflachensolaranlagen. Der Normzweck der Férderung der planungs — und oder
zivilrechtlichen Bereitstellung von Flachenpotenzialen fiir konkrete Projekte geht damit
tber die reine Akzeptanzférderung hinaus.

Exemplarisch: Klimaschutz durch Fernwarme

Lokaler Klima — und Ressourcenschutz ist nur auf gesetzlicher Grundlage umzusetzen, also
durch Bundes - und Landesgesetze sowie durch lokale Satzungen, die beispielsweise den
Anschluss - und Benutzungszwang festlegen kénnen. Hier bietet die bundesrechtliche
Regelung in § 16 EEW&armeG (Erneuerbare Energien-Warmegesetz v. 01.01.2009,
zuletzt gedndert am 27.06.2020) geeignete Ansatzpunkte fiir einen Anschluss — und
Benutzungszwang zum Zweck des Klima - und Ressourcenschutzes und zwar in zwei
Varianten:

a) Entspricht eine Fernwédrmeeinrichtung den Anforderungen der Anlage VIil:
unwiderlegbare gesetzliche Vermutung, dass der Anschluss- und Benutzungszwang zum
Klimaschutz geeignet ist;

b) Ist das nicht der Fall, muss im Einzelfall geprift werden, ob der Anschluss- und
Benutzungszwang geeignet, erforderlich und zumutbar ist; die Geeignetheit kann ein SV-
Gutachten erforderlich machen.

In beiden Fallen ist dauerhaft zu Gberwachen, ob die Voraussetzungen fir den Anschluss-
und Benutzungszwang noch gegeben sind. Hier eréffnen sich fir die klimabewusste
Kommune nicht nur Chancen, sondern auch rechtliche und finanzielle Hirden. Diese lassen
sich schlaglichtartig wie folgt bezeichnen: Die rechtmafBige Umsetzung dieser Alternative
hangt entscheidend davon ab, dass die Energieversorgung auf Gberwiegend regenerativer
Grundlage gewahrleistet werden kann. (Briining, 2014, 121 ff.) (Kahl, 2010, 395 ff.).

Fazit

Ohne eine Umstellung des Verkehrs auf erneuerbare Energien kdnnen die Klimaziele
nicht erreicht werden. Der Wandel hat nicht allein eine Erhéhung des Anteils von
E-Fahrzeugen, sondern vorrangig den Bau- und Betrieb von lokalen Ladeinfrastrukturen
zu Voraussetzung. Diese Infrastruktur wird ohne eine 6ffentliche Férderung/Beteiligung
nicht in ausreichendem Mafe durch private Investitionen zur Verfligung gestellt werden
kénnen. Eine Forderung durch die &ffentliche Hand unterliegt auch in diesem Bereich



grundsétzlich dem EU-Beihilfe- und Vergaberecht. Eine Freistellung vom Beihilfeverbot
kommt bei Betriebs- und Investitionsbeihilfen fir Ladeinfrastrukturen in Betracht, deren
Betrieb mit einer Dienstleistung von allgemeinem wirtschaftlichen Interesse betraut wurde
(DAWI). Dabei missen aber die vergaberechtlichen Voraussetzungen beachtet werden.
Hierzu gehort insbesondere, dass die Dienstleistung ,Errichtung und Betrieb einer
Ladeinfrastruktur” europaweit ausgeschrieben werden, (Deuster, 2021, 41, 45) es sei denn,
dass die Voraussetzungen fir eine Direktvergabe an ein Inhouse-Unternehmen vorliegen
(Deuster/Klingerske, 2021, 85).

Zu den Herausforderungen des Klimawandels gehéren nicht nur die Energiewende,
sondern auch die Anpassung der lokalen Infrastrukturen (Trinkwasser, Abwasser, Energie,
Verkehr) Versorgungseinrichtungen (Krankenhduser, Pflege- und Bildungseinrichtungen)
sowie die Ruckfihrung des hohen Versiegelungsgrades. (Albrecht, 2020; 12-22ff).
Weitere Beispiele sind die Anpassung der Verkehrsinfrastruktur, das Parkraum-
Management sowie die Einbindung des gewerblichen Lieferverkehrs in den OPNV. (Zur
Umsetzungsproblematik in Ortsrecht: VG Freiburg, Urt. V. 16.06.21; Zum Anschluss- und
Benutzungszwang bei (regenerativer) Fernwarme, KommJur 2021, 355).
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Abstract

The matter and significance of the issue of the rights of national minorities belongs not
only to the traditional subject matter of legal and socio-political sciences, but due to its
legislative anchoring and actual implementation, it is included among topics that are often
problematic, or have a controversial interpretation, which is manifested in plurality, or rather
in the difference of opinion on their essence and meaning. However, lawyers, political
scientists, sociologists, and also politicians agree on one thing — the rights of national
minorities and ethnic groups are subject to constitutional regulation in the domestic
environment, they are part of the constitution as the basic law of a democratic state. In this
indicated sense, the concept of their constitutional adjustment can be understood in two
directions. In general sense — when the status of national minorities and ethnic groups can
be characterized as part of the constitutional principles of fundamental rights and freedoms;
and in the specific sense — when constitutions grant national minorities and ethnic groups
certain specific rights linked to their nationality, or ethnicity (Fridrich, 2013).
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Introduction

While human rights belong to every person on the basis of being a human being (that
is, not on the basis of other characteristics), the rights of national minorities and ethnic
groups explicitly concern the preservation of special characteristics, whether linguistic,
cultural, religious or ethnic. This contrast, or a fact, some authors present as an antagonism
between the particular and the general. (Pollmann and Lohman, 2017). We believe
that in a democratic society, the basis of which is the democratic constitution, it is not
a relationship of antagonisms, but a relationship of mutual conditionality and cooperation, if
the relationship between the majority and national minorities (ethnic groups) is legislatively
set and applied in practice for the benefit of the development of both - the majority
and minorities.

Civil society requires respect and protection of the rights of national minorities and ethnic
groups, while their rights must be more than the right of tolerance, discrimination must
be prevented and opportunities must be balanced. On the other hand, even minorities
must not impose their different ideas (linguistic, cultural, self-governing) on the majority,
and stand on the platform where everything that speaks for the majority (or is beneficial
for it) is the discrimination against minorities. The protection of national minorities based
on human rights gives minorities the chance to independently determine their way of life
and resist the assimilation pressure of the environment. However, the development
and protection of the rights of national minorities and ethnic groups can only be realized
within the framework of the development of the majority society, of which minorities
are a part. It is important to connect the elements of individual and group perception
of minority rights in such a way as to enable social self-determination within the framework
of a human rights-oriented democracy, while at the same time the individual would have
the opportunity to freely present his identity and decide for such a way of life (naturally
within the existing legal order).

In accordance with the indicated findings, the authors of the article aim to present a brief
analysis of the constitutional concept of the rights of national minorities and ethnic groups
contained in the Constitution of the Slovak Republic, with a focus on guarantees aimed
at the protection of minority rights. The authors pay special attention to the criminal
protection of minority rights, noting "hate crimes" that are directed against national
minorities and ethnic groups. The authors do not stop at the description of the existing
constitutional and legal situation, they try to draw attention to problem areas and look for
ways to solve them.

Constitutional status of national minorities and ethnic groups
in the Slovak Republic

The Constitution of the Slovak Republic (hereinafter the Constitution of the Slovak
Republic or the Constitution) enshrines the rights of national minorities and ethnic groups
in the second chapter called Fundamental Rights and Freedoms, in the separate 4th
section, in Art. 33 and 34. However, the content of these provisions must be understood
in conjunction with the content of Art. 12 of the Constitution, both from the point of view



of the natural law concept of the rights of national minorities (Article 12, paragraphs 1
and 3), as well as from the point of view of the guarantees provided to national minorities
and ethnic groups in the exercise of their rights resulting from the Constitution of the Slovak
Republic (Article 12, paragraph 2 and 4).

The Slovak Republic, unlike the other V4 states, does not have a separate law on national
minorities and ethnic groups (minority law), which is from time to time the subject of criticism
by political representatives of minorities living in Slovakia, especially the Hungarian
minority. The non-existence of a minority law creates topic related problems, e.g. problems
with a conceptual definition of a national minority and an ethnic group, or an application
concretization of some rights granted to minorities by the constitution and laws, especially
from the point of view of the Roma minority.

In relation to the rights of minorities, the Constitution uses a universal approach, i.e.
it recognizes and guarantees them to national minorities and ethnic groups, but does
not define both terms in terms of content (and neither does any other legal regulation
forming part of the Slovak legal order), but indicates a fundamental formal-legal difference
between them resulting from the content of Art. 12 par. 3 first sentence and Article 33
of the Constitution.

We have already indicated that the natural-legal concept of the rights of national minorities
is strongly reflected in the content of Art. 12 par. 3 of the Constitution, according to which
every natural person has the right to freely decide on his nationality, while any influence
on this decision and all methods of coercion leading to denationalization are prohibited.
It is an absolute right (not tied to state citizenship), which does not need any implementing
law from the point of view of its implementation, because it represents a direct form
of implementation of the constitution. It is a personal decision of an individual, which
is not subject to approval by public authorities or judicial review. In other words, nationality
is a subjective category that can be repeatedly changed in the life of a citizen of the Slovak
Republic. It follows from the logic of the matter (better said from the method of common
sense) that a citizen can choose his belonging to a national minority and live (be located)
on the territory of the Slovak Republic at the same time (even if the constitution does not
state this explicitly).

That being said, the diction of Art. 12 par. 3 of the Constitution implies that citizens can
choose nationality, but not affiliation to an ethnic group. The Slovak founder (similarly
to the Czech Republic) perceives ethnicity as an objective category based on such
characteristics, which the individual cannot decide on through his free speech (Pavlicek et.
al., 2004). Accordingly, the Constitution does not distinguish between a choice (nationality,
national minority) and an objectively given state (ethnicity, ethnic group), which is confirmed
by the content of Article 33 of the Constitution, which states that "belonging to any national
minority or ethnic group must not be to no one's detriment".

This seems to be a clear constitutional construction but it appears to be problematic
when we want to gather insights about minorities, for instance about the Roma minority.
At the last population census in Slovakia in 2011, 107,000 citizens registered as a Roma
national minority (Statistical Yearbook of the Slovak Republic, 2012), which, however,
represented perhaps one third of the total number of Roma living in the territory of the Slovak
Republic at that time. This happened because many members of the Roma minority chose



Slovak nationality or declared themselves to be a Hungarian national minority, especially
in the south of Slovakia.

However, when we talk about the problems related to the Roma community today (and there
are really quite a few of them), we do not mean only the part that has registered as a Roma
national minority, but all the Roma living on the territory of Slovak republic. Likewise,
if the state adopts various measures, e.g. of a nature of social policy directed towards
this community, meaning all Roma people, and not only members of the Roma national
minority. In this context, it seems correct to us to perceive the Roma as an ethnicity (ethnic
group), whose members, as citizens of the Slovak Republic, may, in accordance with Art. 12
par. 3 of the Constitution, freely choose their nationality. The fact is that Slovak legislation
does not perceive things in this way, and legal science, and not only legal science, does
not pay appropriate attention to them either. If the Slovak Republic had a separate law
on the rights of national minorities and ethnic groups, it would have to take a position
on this issue, or bring clarity to it.

According to serious statistical estimates based on data from local governments and Roma
associations, around 460,000 to 500,000 Roma live in Slovakia today (some sources claim
that it is more). If the state, its state bodies and institutions want to help this minority
(ethnicity), it is necessary to speak openly and, above all, truthfully about all the problems
related to it (including theoretical-legislative problems).

Let us return to the universal principle that characterizes the constitutional enshrining
of the rights of national minorities and ethnic groups in the conditions of the Slovak Republic.
It is also manifested in the fact that the constitution, in a broader sense the legal order
of our state, does not count minorities, but the state recognizes them as national minorities
and ethnic groups. It does not even state minorities whose members are granted specific
rights. An exception is represented by the Education Act in the indicated sense, when
it states in which languages of national minorities the right to education is guaranteed, thus
indirectly identifying specific national minorities.

Universal access is also related to the openness of the system, i.e. the circle of national
minorities and ethnic groups can expand. This is also supported by the fact that the current
legislation does not require the state to recognize any minority (something similar to,
for example, the principle of registration in association law). It depends on the minority
itself, its members, whether they feel the element of belonging and the need to realize
the rights offered to them by the constitution and other legal regulations. However, such
a liberal regime could cause problems in the future with national minorities settling anew
on the territory of Slovakia.

The constitution binds the granting of rights to members of minorities to state citizenship,
i.e. grants them to citizens of the Slovak Republic belonging to a national minority or ethnic
group, or otherwise, to citizens of the Slovak Republic who have a nationality other than
Slovak. The constitutional enshrining and implementation of minority rights is based
on respect for the principle of equality of all subjects of fundamental rights and freedoms
(Article 12, paragraph 2 of the Constitution) and the principle of granting specific rights
to citizens belonging to national minorities and ethnic groups. It is not only a personal
specification (citizen member of a minority), but also a substantive or content one (e.g.
the right to education of a minority is a specification of the right to education otherwise



granted to everyone in accordance with Article 42 of the Constitution) (Ci¢ et. al., 2012).
Naturally, it is up to each member of the minority whether he will use the specific rights
emerging from the constitution.
The founder forms the rights of national minorities and ethnic groups on an individual
basis, granting them to an individual, a member of a minority. They protect the members
of the minority as individuals and not the minority as a whole, which in itself does not preclude
the joint exercise of individually granted rights. Such joint performance of the Constitution
in Art. 34 par. 1 directly foresees when it stipulates: "Citizens forming national minorities
or ethnic groups in the Slovak Republic are guaranteed all-round development, in particular
the right to develop their own culture together with other members of the minority or group,
the right to spread and receive information in their mother tongue, to associate in national
associations, establish and maintain educational and cultural institutions".

It is possible to debate whether the absence of an explicit provision on the protection

of individual minority rights represents a lack of legal certainty in the protection

of fundamental rights and freedoms by the Constitution of the Slovak Republic. We believe
that it is not, because the absence of explicit legislation is not proof of the existence
of collective rights. Collective rights do not belong to the standard of constitutional law
in Slovakia in the current legislation, nor in its previous development, when Slovakia was

part of the former joint Czechoslovak Republic (Palis et. al., 2016).

The rights granted by the Constitution of the Slovak Republic to national minorities

and ethnic groups are concentrated in Art. 34 of the Constitution. About the range of rights

that includes par. 1 of the said provisions we have already discussed above. Pursuant to Art.

34 par. 2, in addition to the right to learn the state language, citizens belonging to national

minorities or ethnic groups are guaranteed under the conditions established by law:

a) the right to education in their language,

b) the right to use their language in official communication,

c) the right to participate in the resolution of matters concerning national minorities

and ethnic groups.

If we take into account the scope of rights addressed to minorities contained in the laws

of ordinary legislation, we can conclude that the scope of minority rights in the Slovak

Republic corresponds to international standards on human rights and is comparable

to the content of rights of this type with the V4 countries. Loosely speaking, national

minorities living today in the territory of the Slovak Republic can be divided into two groups:

e traditional minorities living in Slovakia for a long time (Bulgarian, Czech, Croatian,
Hungarian, German, Polish, Romany, Ruthenian, Ukrainian);

* minorities newly settling (we mean the last but also the following years) in Slovakia (e.g.
Russian, Vietnamese, Chinese, Albanian, Chechen, but also asylum seekers from Asia
or Africa).

If we take into account the quantitative range of the mentioned national minorities

and the relatively broadly conceived range of rights granted to national minorities and ethnic

groups by the constitution and by ordinary legislation, we might consider the words of J.

Drgonec: "In order for the entire spectrum of minorities living in the territory of Slovakia to be

timely and insightful, it is necessary to approach the definition of the rights included in Art.

34 of the Constitution very sensitively and judiciously, because excessive and imprudent



atavism could easily lead to formally recognized, but materially unavailable rights, which
the Slovak Republic would not be able to provide organizationally or financially". (Drgonec,
2019: p. 781).

It should be noted that in Art. 34 of the Constitution, the expression "is guaranteed"
means that the rights granted to national minorities and ethnic groups are guaranteed
by the state. At the same time, the state guarantee means that the state is obliged not only
not to prevent citizens from enjoying their rights and freedoms, but also to do everything
to ensure that the relevant rights are possible to be implemented and realized, or to establish
and apply sanctions in case of violation of rights or freedoms (Palds et. al., 2016). The actual
status of national minorities and ethnic groups should be comparable in terms of using
the rights guaranteed to them by the constitution, that is, at least those minorities that are
comparable in number.

The rights of minorities resulting from the constitution presuppose their loyalty to the state
and respect for the democratic principle of equality, which includes the prohibition
of discrimination, both towards the majority population, but also in relation to different
minorities in a comparable position. The indicated requirement is contained in the content
of Art. 34 par. 3 of the Constitution, which completes the constitutional concept
of the status and rights of national minorities and ethnic groups in the Slovak Republic.
Pursuant to the aforementioned provision of the constitution, "the exercise of rights
belonging to national minorities and ethnic groups guaranteed in the constitution must
not lead to a threat to the sovereignty and territorial integrity of the Slovak Republic
and to discrimination against the rest of its population”. This is a condition that requires
further clarification by the state, because it sometimes raises discussions (concerns) about
whether and to what extent it is legally justified, among other things, because a similar
provision is not contained in any of the constitutions of the V4 states.

Above all, it should be remembered that the constitutional rights granted to national
minorities and ethnic groups are included in the system of fundamental rights and freedoms
as full-fledged and equal fundamental rights, which, in accordance with such a statement,
are potentially subject to possible restrictions that are part of the constitutional concept
in each, even in the most democratic states. The Constitution of the Slovak Republic
recognizes two forms of possible restriction of basic rights and freedoms — imposition
of obligations (Article 13, paragraph 1) and determination of limits (Article 13, paragraphs
2,3, 4). Limitation of the rights of national minorities and ethnic groups can be implemented
by determining limits for the reasons stated in the constitution.

There are three reasons: the protection of sovereignty, which must be perceived with
the content of Art. 1 of the Constitution (the Slovak Republic is a sovereign state),
the protection of territorial integrity, which must be linked to Art. 3 par. 1 of the Constitution
(theterritory of the Slovak Republicisunified andindivisible). The thirdreason isthe protection
of the rest of the population of the Slovak Republic against discrimination. The term "other
population" includes the Slovak national majority with all national minorities and ethnic
groups different from the national minority or ethnic group exercising their rights according
to Art. 34 par. 1 and 2 of the Constitution. The mentioned provision must be interpreted
in connection with Art. 33 of the Constitution, which guarantees the principle of protection
of national minorities and ethnic groups, while Art. 34 par. 3 determines the constitutional
principle for protection against national minorities and ethnic groups.



Under the mentioned circumstances, the content of Art. 34 par. 3 acceptable, from
the point of view of its implementation, it is possible to argue about a legislative-formal
deficiency consisting in the fact that according to Art. 13 par. 2 of the Constitution between
fundamental rights and freedoms can only be modified by law under the conditions
established by the Constitution. In this case, however, the limits would be determined
directly from the constitution, since Slovakia does not have a separate law on the rights
of national minorities of ethnic groups, which the content of Art. 34 par. 3 specified.
The provision itself does not have a punitive, but preventive-protective character,
and it should be perceived as such.

The inclusion of the analyzed provision in the Constitution of the Slovak Republic
undoubtedly has its historical context and experiences that Slovakia went through as part
of the pre-Munich Czechoslovak Republic, but also as part of socialist Czechoslovakia
in the individual stages of its development from 1948 to 1989. However, it is certainly also
a reaction to social political events and developments in Slovak conditions after 1989.
Each constitutional scheme is ultimately confirmed or refuted by socio-political practice
determined by the complex of guarantees that the constitution and the legal order offer
in relation to a certain constitutional institute from the point of view of its implementation
and protection. This postulate also applies in relation to the constitutional enshrining
of the rights of national minorities and ethnic groups.

The first basic level of legal guarantees and protection is established by the constitution
itself as the basic law of the state. In our case, in the first place, it is necessary to state Art. 12
par. 2 of the Constitution, which determines that basic rights and freedoms are guaranteed
on the territory of the Slovak Republic to everyone, regardless of the circumstances
specified in this provision (gender, race, skin color, religion, etc.), including belonging
to a national minority and ethnic group.It is from the point of view of this fact (reason) that
we want to make a few remarks about the said constitutional provision, which are important
from the point of view of the content of our contribution.

Art. 12 par. 2 of the Constitution is primarily a general provision of equality, but its purpose
is also protection against discrimination due to belonging to a national minority and ethnic
group. For the aforementioned reason, the second sentence of the Constitution of Art.
12 par. 2 enjoins everyone to be protected from harm, advantage or disadvantage.
The Constitution prohibits discrimination in any form - positive (unjustified favoring
of minorities) and negative (to damage or disadvantage minorities). In other words, no
one can be harmed, favored or disadvantaged in terms of rights and freedoms granted
by the Constitution of the Slovak Republic due to belonging to a national minority or ethnic
group.

The constitutional principle of equality contained in Art. 12 par. 2 finds expression
in the process of its implementation in legislation and in the application of law, while its
implementation in both indicated levels is connected with the viewpoint of the differences
of individual legal entities (majority population, minorities), but also of individuals,
and with the acceptability of these viewpoints from the point of view of the Constitution
of the Slovak Republic as a whole and its individual provisions, as well as from the point
of view of the principles of a democratic society. In the sense indicated in Art. 12 par. 2
of the Constitution, it is addressed to the public power in general — that means not only



legislative, executive and judicial power, but also territorial self-government. In other words,
all state bodies and local self-government bodies ensuring the exercise of public authority
must approach individuals, members of a national minority or ethnic group in such a way
that they can enjoy their rights under the Constitution and laws of the Slovak Republic
without interference.

Another important provision of the Constitution of the Slovak Republic providing protection
to members of national minorities and ethnic groups is the content of the already mentioned
Art. 33 of the Constitution, from which it follows that "belonging to any national minority
or ethnic group must not harm anyone". The Constitution does not even indicate what
harm should be involved in connection with belonging to a national or ethnic minority.
Itis obvious, however, thatthe term "harm" used by the Constitution cannot be equated with
the meaning that this term has in civil or commercial law. The concept of "harm" contained
in Article 33 of the Constitution should be interpreted extensively, beyond the scope of its
private property concept, as a synonym for the expression,so to speak, of everything that
will have a negative impact on the person who exercised his fundamental right or freedom,
if the negative impact is in causal connection with the exercise of a fundamental right
or freedom. Simply put, if someone wanted to claim a violation of the right due to injury
in connection with his national or ethnic minority, he would have to specify what he
sees it as the injury and subsequently prove a causal connection between the injury
and belonging to a national minority or ethnic group. Despite the relatively complex
legal structure, the guarantee contained in Art. 33 of the Constitution to be considered
an important and irreplaceable means of constitutional protection of national minorities
and ethnic groups in the conditions of the Slovak Republic.

The rights of national minorities and ethnic groups, which are conceptually enshrined
in the constitution, find their concrete expression in ordinary legislation, especially in legal
norms of civil, administrative and criminal law. From the point of view of the protection
of the analyzed rights (as the title of the paper suggests), we will be interested in their
protection under criminal law, since it is criminal law that most significantly protects
the principles and values expressed in the constitution. It is not by any chance that
in the professional literature one can come across opinions according to which criminal
law is constitutional law in a negative sense (Imre Szabo) (Filip, 1999). This connection
is not accidental, it has its own internal logic and meaning. The Constitution of the Slovak
Republic enshrines the principles of a democratic and legal state, defines the relationship
between the state and the individual (citizen) through the Institute of Fundamental Rights
and Freedoms, and in this sense formulates the principles of criminal law.

Criminal law protection of national minorities and ethnic groups

The constitutional guarantee of the protection of national minorities and ethnic groups
is expressed in several laws?, which protect their rights to varying extents and intensity.

2 Asthe most important laws, the following can be considered: Act No. 365/2004 Coll., as amended (so-called
anti-discrimination law), Act No. 184/1999 Coll. on the use of languages of national minorities, as amended,
Act No. 372/1990 Coll. on misdemeanors, as amended, and Act No. 300/2005 Coll. of the Criminal Code,
as amended.



In addition, these laws reflect the obligations of the Slovak Republic that result from
international conventions and documents of the European Union® For the next part
of the post, we have chosen the law that protects the rights of national minorities and ethnic
groups the most intensively: Criminal Law (Act No. 300/2005 Coll. as amended, hereinafter
also T2).

Criminal acts directed against national minorities and ethnic groups and their members
can be labeled under the common name "hate crimes"”, even though the Criminal Code
does not designate them as such, nor do they appear in the law in one place. While in our
Criminal Code they are also included in the category of extremist crimes, the legal systems
of other countries do not label them as such®. We consider hate crimes to be a broader
concept than extremist crimes, but these concepts are intertwined in our legislation.

We understand the term “hatred” as a strong, hard-to-overcome emotional opposition
to a group of people or an individual because of their belonging to a national minority
or ethnic group. Emotional resistance can only remain at the level of personal experience,
but it can manifest itself in severe physical or verbal attacks directed by the hating
person against the hated. It is therefore not just ordinary verbal derogatory statements
during an argument, swearing, etc.. he attacks must demonstrate considerable intensity
and demonstrably stem from hatred of a national minority or ethnic group (Burda, Centés,
Kolesar, Zéhora, et. al., 2010).

Crimes committed out of hatred, including towards national minorities and ethnic groups,
can be divided into several groups on the basis of legislation:

a) The first group consists of criminal acts that are regulated in the Criminal Code under
the common name "Support and promotion of groups aimed at suppressing fundamental
rights and freedoms". This subheading is out of the system in the law, it does not accurately
describe the nature of all the crimes listed there, and it is difficult to reveal the reason
for this subheading, which belongs as a whole to the twelfth chapter of the special part
of the Criminal Code®. Criminal offenses include:

e Establishment, supportand promotion ofamovementaimed at suppressing fundamental
rights and freedoms (§421)

* Expression of sympathy for the movement aimed at suppressing basic rights and freedom

(§422)

Production of extremist materials (§422a)

Dissemination of extremist materials (§422b)

Storage of extremist materials (§422c)

Denial and approval of the Holocaust, crimes of political regimes and crimes against

humanity (§422d)

e Defamation of nation, race and belief (§423)

3 We have in mind, in particular, the Framework Convention for the Protection of National Minorities (no. MZV
No. 160/1998 Coll., European Charter of Regional or Minority Languages (no. MZ SR No. 588/2001 Coll.), Council
Framework Decision 2008/913/SVV of 28 .November 2008 on the fight against certain forms and manifestations
of racism and xenophobia through criminal law (OJ L 308, 6.2.2008).

4 These are, for example, the states of Central Europe with which the Slovak Republic neighbors: the Republic
of Poland, the Czech Republic, Hungary.

5 Twelfth chapter: Crimes against peace, crimes against humanity, crimes of terrorism, extremism and war
crimes. First part: crimes against peace and humanity, crimes of terrorism and extremism.



* [ncitement to national, racial and ethnic hatred (§424)
* Apartheid and discrimination of a group of persons (§424a)

b) The second group consists of crimes committed with a special motive according
to §140 letter e); that motive is the commission of a crime of hatred against a group
of persons or an individual because of their real or supposed belonging to a certain race,
nation, nationality, ethnic group, because of their real or supposed origin, skin color,
gender, sexual orientation, political belief or religious belief. If the crime is committed
for the stated motive and has such a motive as a particularly aggravating circumstance,
it is considered an extremist (hate) crime in the same way as the crimes listed under §421-
424aTZ (§140a T2).

c) Genocide (§418) and Inhumanity (§425). We included these two crimes in a special
group because, although they belong to the same part of the Criminal Code as the previous
crimes, they are not mentioned in the provisions of § 140a. Both crimes are more serious
from the point of view of the object of the crime and the method of committing the crime
than the attacks of crimes listed in group a).

Ad a)

This subgroup includes criminal acts that state the basic rights and freedoms of persons

as an object of protection, regardless of their racial, ethnic, national or religious affiliation.

In the provisions of § 421 par. 1 TZ forms an objective page:

e establishing, supporting or promoting a group, movement or ideology that tends
to suppress the fundamental rights and freedoms of persons, or that preaches racial,
ethnic, national or religious hatred,

* or promotion of a group, movement or ideology that in the past aimed at suppressing
fundamental rights and freedoms.

While the establishment of a group should be understood as an activity leading to the actual

creation (emergence) of a group, support should be understood as the provision of financial

donations, spaces for activities and promotion, e.g. positive evaluation in a narrower
or wider circle of people. In the Criminal Code, a group must be understood as at least
three persons, although in this case it is assumed that there are probably more (Burda,

Centés, Kolesar, Zahora, et. al., 2010).

The mentioned criminal act is a misdemeanor in paragraph 1, but if the perpetrator

of the said act commits the act in public or in a place accessible to the public, in a more

serious manner or in a crisis situation, the act is a crime (§421 paragraph 2).

Another crime from this subgroup is the crime of expressing sympathy for a movement

aimed at suppressing fundamental rights and freedoms, either in public or in a place

accessible to the public (§ 422). According to Section 122, paragraph 2 of the Criminal

Code, a crime is committed in public if it is committed:

* by the content of printed material or by expanding the file, by film, radio, television,
using a computer network or another similarly effective method, or

e in front of more than two persons present at the same time (except the offender).

A place accessible to the public is a place to which a large number of people have free

access.



As an expression of sympathy, the legislator mentions the optional use of flags, badges,
uniforms or slogans for a group, movement or ideology that aims or has had in the past
aimed at suppressing fundamental rights and freedoms, or that preaches racial, ethnic,
national, religious hatred. This criminal offense also has a second basic factual element:
even if the offender uses modified banners, badges, uniforms or slogans in the act, which
give the appearance of genuine movements, he is a criminal under the same penalty as if
he had used identical objects.
The provisions of §422a, 422b and §423c of the Criminal Code qualify as a criminal offense
the production of extremist material, its dissemination and storage. From the point of view
of the issue examined by us, it is a written, graphic, visual, audio or visual-audio version
of texts and statements, flags, badges, slogans or symbols advocating, supporting orinciting
hatred, violence or unjustified different treatment towards a group or an individual because
of their belonging to a certain nationality or ethnic group.
The criminal acts of production, distribution and storage of such material represent
the physical activity of the offender who produces or participates in the production,
reproduces this material, transports, supplies, makes available, puts into circulation,
imports, exports, offers, sells, sends or distributes. The basic facts of all the mentioned
crimes are intentional crimes. If the criminal act of producing or spreading extremist material
is committed in a more serious manner, if the perpetrator is a member of an extremist
group, or if the perpetrator spreads hateful material publicly, the act becomes a crime with
a maximum sentence of eight years in prison.
The criminal act of denying and approving the Holocaust, crimes of political regimes
and crimes against humanity (§422d) is a verbal offense and the so-called denial crime. Even
if its inclusion in the Criminal Code is not without debate, the sanction of the said procedure
requires the Framework Decision of the Council of the European Union on the fight against
certain forms and manifestations of racism and xenophobia (Article 1 point 1 letter c).
Both basic facts of this criminal offense affect the perpetrator who publicly denies, questions,
approves or tries to justify the Holocaust, the crimes of regimes or movements that aim
to suppress the fundamental rights and freedoms of persons (first fact). In the second
essence, public denial, approval, questioning, gross belittling or justification of genocide,
crimes against peace, crimes against humanity or war crimes is considered a criminal
offence. The method must be of such intensity that it may incite violence or hatred against
a group of persons or a member thereof. Even if this crime does not explicitly state
that the attack is directed against national minorities and ethnic groups, it follows from
the glorified or denied criminal activity.
Defamation of the nation, race and belief (§423) can be committed verbally and non-
verbally, and in the basic and qualified nature of the act by an intentional crime. A criminal
offense is committed by the person who:
* publicly defames any nation, its language, any race or ethnic group, or
* a group of persons or an individual because of their real or perceived belonging
to a race, nation, nationality, ethnic group, because of their real or perceived origin,
skin color, religious belief or because they have no religion.
Even a qualified fact is a crime; a particularly aggravating circumstance will be if
the perpetrator commits the act as a member of an extremist group, as a public official,
or for a special motive.



It is possible to incite national, racial and ethnic hatred both verbally and non-verbally,
and by doing so fulfill the elements of the criminal offense (§424).

The difference between the criminal offense of defamation of the nation, race and belief
(8423) and the criminal offense of inciting national, racial and ethnic hatred is mainly
in the procedure. Defamation can be characterized as "gross, insulting and subjective
disparagement by offensive statements or other offensive actions. Offensiveness of speech
results either from the content or from the manner of this speech, or from the circumstances
under which it was made. It will not be defamation if only an objectively existing fact
is established. Public incitement is an intensified action on another person or persons
to violence or hatred towards a group of persons or an individual, or public incitement
to limit their rights and freedoms. The intention is aimed at a group of persons for similar
reasons as in the provision of Section 423 of the Civil Code. (Centes et. al., 2013: p. 836)
The criminal act of inciting national, racial and ethnic hatred (§424) has two basic facts
and one qualified one. We have already mentioned the first, the second basic fact affects
the action when the perpetrator conspires or gathers to commit incitement. Particularly
aggravating circumstances are listed in paragraph 3: the perpetrator commits a crime for
a special motive, as a member of an extremist group, as a public official, or in a crisis
situation.

The crime of "apartheid and discrimination against a group of persons" according
to Section 424a of the Criminal Code, is a crime unlike previous crimes, especially because
of the intensity of interference with basic human rights and freedoms. The said crime
is committed by a person who practices apartheid or racial, ethnic, national or religious
segregation, or other widespread or systematic discrimination against a group of persons.
In qualified facts, they are particularly aggravating circumstances if the perpetrator
commits the act as a member of an extremist group, as a public official, with a special
motive, and thereby exposes such a group of persons to inhuman or degrading treatment,
and thereby places such a person in danger of serious injury to health or death or in a crisis
situation.

According to Art. 7 par. h) of the Rome Statute of the International Criminal Court of July
17,1998, apartheid is considered to be the inhumane treatment referred to in par. 1 (crimes
against humanity), characterized by the predominance of one racial group over another.
The purpose of the proceedings is to preserve the institutionalized regime of systematic
oppression (333/2002 Coll. notification of the Ministry of Foreign Affairs of the Slovak
Republic).

The seriousness of this crime is also underlined by the fact that the criminal offense is not
subject to the statute of limitations (§ 88 and § 91 of the Criminal Code).

Ad b)

Provision §140a of the Criminal Code lists as a crime of extremism (hate crime) also an act
committed for a special motive § 140 letter e) TZ, which is a special qualifying term. Thus,
it follows on from the exhaustive calculation of cases of circumstances conditioning the use
of a higher penalty rate, or particularly aggravating circumstances. The Criminal Code lists
two groups of particularly aggravating circumstances: the first group — for individual criminal
acts, there is a reference to the provisions of §§ 138-140, where particularly aggravating
circumstances are exhaustively listed and, depending on the nature of the case, the law



enforcement authority and the court add any of them in as part of the qualification
to the offender; the second group — in the case of a criminal offense, a particularly
aggravating circumstance is stated in the qualified factual basis directly, without reference
to another provision of the Criminal Code in the general part (e.g. § 422b paragraph 2,
letter b) of the Criminal Code "if he commits the act as a member of an extremist group").
Provision § 140a for further defining the crime of extremism chose the first method, which
means that if there is an intentional crime in a special part of the Criminal Code, which has
the reference "special motive" as a particularly aggravating circumstance in the qualified
facts, it is the task of the authorities in criminal proceedings and the court to look for which
motive would come into consideration given the deed and possible intentional culpability.
According to § 140 letter e) of the Criminal Code is a special motive (and therefore
a circumstance that conditions the use of a higher penalty) if the act is committed out
of hatred towards a group of persons or an individual because of their real or perceived
belonging to a certain race, nation, nationality, ethnic group, because of their real
or presumed origin, skin color, gender, sexual orientation, political opinion or religious
belief. Criminal acts that could therefore be characterized as crimes of extremism (hate
crimes) could be, for example: the crime of premeditated murder (§ 144 par. 2 letter e),
murder (§ 145 par. 2 letter d), killings (147 paragraph 2 letter b), 148 paragraph 2 letter b),
bodily harm (§ 156 paragraph 2 letter b) and others.

Ad ¢)

We included two crimes in this group, in which attacks motivated by hatred, o.i. towards
some nationalities or ethnic groups, they are against their existence.

The crime of genocide (§418) is committed by anyone who, with the intention of completely
or partially destroying a nation or a national, ethnic or other group: causes serious harm
to health or death to a member of such a group, takes measures aimed at ensuring that
in such a group prevented the birth of children, forcibly transfers children from one group
to another, or introduces members of such a group to living conditions intended to bring
about its complete or partial physical destruction. The seriousness of this crime is underlined
by the fact that it is a criminal offense with no statute of limitations (§88 and §91 T2).

The crime of inhumanity (§425) is committed by anyone who, within the framework
of alarge-scale or systematic attack against the civilian population, commits o.i. persecution
of the population on a national or ethnic basis, apartheid or other similar segregation
or discrimination. Even in this case, it is a non-statutory crime. The factual nature of this
crime follows the definition of the crime of inhumanity according to Article 7 of the Rome
Statute. (Announcement of the Ministry of Foreign Affairs of the Slovak Republic No.
33372002 Coll.).

Conclusion

On the basis of what we stated in this contribution, it can be concluded that the constitutional
concept and criminal law protection of the rights of national minorities and ethnic groups
in the Slovak Republicis rational, based on the current knowledge of legal science, especially
the science of constitutional and criminal law, is European compatible, corresponding
to the existing standards that are determined by international documents on human rights



in general and the rights of national minorities and ethnic groups in particular. It is also
acceptable in practice because it enables the all-round development of minorities,
and it also protects them from the illegal actions of other subjects, which can be motivated
by nationality or ethnicity, thus threatening the position of national minorities and ethnic
groups defined by the constitution and laws.

The correctness and justification of each constitutional-legal scheme is confirmed
or questioned by practice, which also uncovers problem areas requiring refinement
of the existing legislation or the adoption of measures aimed at fulfilling the content
of the legislation. In the space defined in this way, it is necessary to keep perceiving the issue
we are investigating. Even if we evaluate its constitutional and legal form positively, there
is no doubt that it can be improved or specified on a formal-legal level (e.g. by adopting
a separate law on national minorities and ethnic groups), but also on a content level (e.g.
by harmonizing the legislative status and real conditions, especially with regard to the Roma
minority, by unifying the conceptual definition of hate and extremist crimes).

The state and its state bodies are obliged to create the conditions for the constitutional
concept of the rights of national minorities and ethnic groups that are feasible, and it is also
the state that, through its state bodies, is supposed to specify the existing legal status
and take other necessary measures in order to improve the constitutional and legal status
of minorities, including their protection.
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PRIAME PREJAVY PRAVA NA SAMOSP’RAVU OBCE
V KONTEXTE VEREJNEJ SPRAVY

Livia Trellova, Mariadn Vrabko
Praha: Leges, 2022, 196 s., ISBN 978-80-7502-617-0.

Pravo, obec a verejna sprava st fenomény, ktoré si zasluhuju _
neutichajlci seriézny zaujem nielen samostatne, ale najma vo
vzajomnej interakcii. Autori predlozenej publikacie sa zamerali
na aktudlne, casto neriesené problémy. V tejto suvislosti
analyzuji: Gzemné a spravne usporiadanie Slovenskej
republiky — obec ako zaklad Uzemnej samospravy — koncept
prava na Uzemnl samospravu — pPravo na samospravu
mestskych casti — priama demokracia ako forma prejavu prava
na samospravu obce.

Autori pri koncipovani monografie nezohladnili len dikciu J
pravnych predpisov. Vzhladom na skutocnost, ze Ustavodarca
nespecifikuje ani minimalny Standard zadkonného vymedzenia
rozsahu Uzemnej samospravy obci a samospravnych krajov, LN
rozhodovacia ¢innost Ustavného sidu Slovenskej republiky
(dalej aj "ustavny sud") dotvéra a obohacuje struéné Ustavné vymedzenie lGzemnej
samospravy, jej povahy, rozsahu a obsahu.

https://heureka-knihy.sk/verejna-sprava/7023-priame-prejavy-prava-na-samospravu-obce-
v-kontexte-verejnej-spravy.html
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EVROPSKA UNIE V CESKEM VEREJNEM DISKURSU

Milan Hrubes
Praha: Slon — Nakladatelstvi Karolinum, 2022, 236 stran, ISBN

Kniha se zaméfuje na diskurs vstupu Ceské republiky
do Evropské unie a nasledného ¢lenstvi CRv EU. Ctenéfi nabizi
interpretaci a pochopeni vyznamu vztahu CR a EU, tak jak
byl konstruovan ve vefejném diskursu politickymi stranami ¢i
rznymi aktéry z fad obcanské spolecnosti. Detailné se vénuje
rlznym vyznamuim, které tito aktéfi konstruovali ve vrcholné
fazi rlznych debat a diskusi pred konanim referenda o vstupu
CR do EU. V této fazi jsou predmétem pozornosti interakce
vybranych aktérd a to, jak tito aktéfi vstup rdmovali. Autor poté
v préaci sleduje vyvoj klicovych udalosti spjatych se vztahem
CR a EU a ptedevsim to, jaky prostor pro diskusi a debaty
vztahu CR a EU tyto udélosti vytvétely. Prace vrcholi analyzou
diskursu politickych stran a hnuti v dobé voleb do Evropského
parlamentu v roce 2019.

Analyzou vyznam(i spjatych s Ceskou republikou a Evropskou
unii prace rovnéz otevira cestu k porozuméni, pro¢ a jak v

: 978-80-246-5057-9.

o
M

Milan Hrubes

Géi EU (nejen v symbolické

roviné) jedname, ¢imz vybizi k (re)konstrukci stavajicich vyznamu, které limituji nase (nejen

symbolické) aktérstvi vici EU. Vybizi tedy i k oteviené debaté

o vyznamu vztahu CR a EU.

https://www.artforum.sk/katalog/173849/evropska-unie-v-ceskem-verejnem-diskursu
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LISTINA ZAKLADNICH PRAV A SVOBOD

Zdenék Kuhn, Jan Kratochvil, Jifi Kmec, David Kosaf
Praha: Leges, 2022, 1664 stran, ISBN 9788075026095.

Listina zékladnich prav a svobod predstavuje nejvyznamnéjsi
pramen lidskych prav pro ceskou pravni praxi. Tento velky
komentar je cennou pomtickou k jeji spravné aplikaci.
Komentar je urcen predevsim pro praxi. Je zalozen na peclivé
kritické analyze judikatury Ustavniho soudu, ktery Listinu
autoritativné vyklada. Komentéfi obsahuje rozbor a odkazy
na tisice rozhodnuti Ustavniho soudu, obou nejvyssich soud(
i Evropského soudu pro lidska prava.

Jednotlivé kapitoly komentéte jsou prehledné ¢lenény podle
témat, aby v ném bylo mozno rychle najit hledanou informaci.
Cilem zkuseného kolektivu autort bylo, aby advokati, soudci,
statni zéstupci i ostatni pravni praktici nasli v komentafi
vycerpavajici odpovédi na lidskopravni otazky, které v praxi
vznikaji.

zakladnich
R

https://www.martinus.sk/?ultem=1717029&gclid=CjwKCAiAzp6eBhByEiwA_gGq5EXL-
johgXgnRbHreveUxVg80OY1Ja?-O3UOLFMfAWOzadyUdv4wWU2hoCk34QAvD_BwE
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ZAKON O KRAJICH. KOMENT.

Petr Pospisil, Vaclav Tézky a kol.
Praha: C. H. Beck, 2022, 536 stran, ISBN: 978-80-7400-907-5.

V odborné literatute dosud zcela prevladaji komentéare
vénované obecnimu zfizeni. Pres sva specifika tak byva
vyklad ustanoveni krajského zfizeni zpravidla odvozovén
od komentafd k obdobnym ustanovenim tohoto zakona.
Predkladany komentaf je v tomto sméru inovativni, nebot
ptindsi komplexni pohled na postaveni a cinnost vys$sich
Gzemnich samospravnych celkli v Ceské republice optikou
krajd. Tam, kde je to Ucelné, autofi doplnili komentaf k Gpravé
zadkona o hlavnim mésté Praze, nebot hlavni mésto Praha mé
také postaveni vys$siho tzemniho samospravného celku.

https://www.martinus.sk/?ultem=1798253
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