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EDITORIAL

The content of the issue of the scientific journal that readers receive corresponds to terms
of the pedagogical and scientific activity of the Institute of Public Administration and Social
Policy. Individual contributions (with the exception of Matula's contribution) theoretically go
beyond the framework of public administration in its classic concept and examine a wider
range of current problems that are more or less related to public administration.

The first contribution (Klima) maps the European space in the states that the author has
chosen as the subject of his research. The contribution is oriented towards the relationship
between presidents and the judiciary. The other two articles concern the environment
of the Czech Repubilic. The first of them is interesting because it clarifies the issue of gender
equality in Czech conditions, and its author is from Georgia (Dzidziguri). The second one
analyzes current problems related to the issue of public administration in the Czech Republic
(Matula). The final contribution (Lachytova) evaluates the period of Covid-19 in the Slovak
Republic, especially the role of public administration bodies in managing it.

prof. JUDr. Igor Palus, CSc.,
Editor-in-chief
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DEVELOPMENT AND COMPARISON
OF THE RELATIONSHIP BETWEEN HEADS
OF STATE AND JUDICIAL POWER IN EUROPE

Karel Klima’

Abstract

We assess the development of the relationship between the institution of the head of state
and judicial power as it has developed from the patrimonial state through individual other
epochs of the history of monarchical power to the present. The original concentration
of all power in the hands of the monarch is gradually changing so that, in the process
of revolutions, monarchs leave legislative, executive and judicial powers to the decision-
making framework of parliaments and governments. This process takes on a special form
in the era of so-called constitutional monarchies at the turn of the 18th and 19th centuries.
Special history then concerns the development of the judiciary, when the modern
ministries of justice (from the 19th century) and after the Second World War even special
bodies such as the Supreme Council of the Judiciary perform important functions precisely
in relation to the judiciary in the selection of judges, their appointment and promotion
to positions, in matters of a disciplinary nature, etc. Modern systems of a republican
nature basically place the function of the president in a position like that of the head
of state as in modern constitutional monarchies. Presidents and monarchs therefore, even
in relation to the judiciary, mostly remain in the position of the highest body of the state,
which confirms the personnel proposals of other bodies of the division of power by means
of an appointment decree. Special attention is paid to the character of the relationship
examined here in the Czech Republic and its constitutional system.

Keywords

head of state, the monarch, judicial power, constitutional monarchies, ministries of justice,
appointment of judges, president, division of power

1 Department of Legal Specialisations and Public Administration, Metropolitan University Prague
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Introduction

The history of the state and law, and thus of course also the new democratic constitutional
systems, are inextricably linked with the development of the separation of powers. However,
in feudal history, the key place in the system of power was long held by its executive
component. Originally, as is widely known, the European patrimonial state (around the year
1000) concentrated all power in the monarch's hands, including what we modern call
the power to enact laws, to execute these laws and to decide (judge) through numerous
other periods of European development. matters in dispute. Further European history then
proceeds along the path of estate monarchies to monarchical regimes of the absolutist
type, which once again mean the concentration of power of the monarch already "fortified"
by the bureaucratic apparatus, as well as the gradual development of departmental state
administration organized by the ministerial line (branch) system of state management.?
However, since the 12th century in Europe, the aristocracy entered into competition
with the monarch, and through "their" assemblies, as the first parliaments, became both
an agent cooperating with the monarch and also his opponent, which often led to civil
wars. The situation changes only with the development of the so-called constitutional
(parliamentary) monarchies, i.e., basically from the English revolution with previous periods
and the Dutch revolution. This primarily means the gradual withdrawal of the monarch
from the environment of executive power, in favour of a government created through
political means after each parliamentary election. But it also means the gradual, almost
complete deprivation of monarchs of executive functions, and therefore the constitutional
installation of the monarch in a symbolic role as a statutory representative of the continuity
and immutability of the state with a personal essence connected to the inheritance
of the throne. A special development represents the development of the judiciary, namely
in two separate systems in the form of the judicial culture of England and the judiciary
of continental European culture. Both lines also mean the development of relations between
monarchical and (in continental Europe) presidential heads of state and the judiciary.®

So how is the development of the system of state power in terms of the development
of the judiciary? The historical development of monarchies, as they can be doctrinally
followed, is based on a centralized concentration of power, where the actual or judicial
resolution of conflicts is concentrated in the person of the monarch, or in a dedicated
part of the "royal court", where the monarch establishes the institutional form of the so-

2 Tothis, the author in: KLIMA, K. et al. Statovéda. Plzef: Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2011, p. 56.

3 However, the development of modern states is linked to republican systems that put presidents at the head
of the state, when their position in the division of power usually already respects the democratic essence of power,
which consists in a parliamentary form of government. However, the nature of the US constitutional system
foreshadows a different model of division of power, in which the president is, on the contrary, the concentration
of executive power. However, it is also necessary to consider the turbulent power development of the 20th
century itself, in which we situate the establishment and development of the concept of international public law,
and therefore also the institution of so-called heads of state.
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called judicial curia for this purpose.* Due to the stratified division of society, especially
in the conditions of the so-called estate state (in Europe from the 13th to the 14th century),
the decision-making of disputed matters is thus concentrated on the nobility and, from
the material side, often on matters of a property nature. Thus, criminal matters cannot
have a territorial, and therefore all-citizen, form, given the fact of serfdom and servitude
in the countryside and the current inner-walled closure of cities (where, however,
the concept of local "administrative" law develops, but also the so-called right of suffering,
as in communal-legislative rights granted to cities under royal privileges). In Europe,
the situation is changing with the gradual abolition of serfdom, and the associated
movement of the population and new social conditions for the further development
of the division of power related to, and given by, the environment of the so-called
constitutional monarchies (see below).

The constitutional situation of the so-called constitutional monarchies is therefore a special
stage of development, as a constitutionally based limitation of monarchical power, which
also concerns the administration of justice (that is, especially from the point of view of its
relationship to the administration of justice). It is thus necessary to examine the social origins
of the modern concept of heads of state and how their relations with the judicial system
develop: in the environment of monarchical systems, from typical absolute monarchies
to various versions of constitutional monarchies, including the current Western European,
Scandinavian, or Spanish constitutional present. As a basic hypothesis, it is possible to state
that the monarch is first a centralized "owner" of state power in the structure of the so-
called patrimonial state, so that through the monarchical status state and later the period
of absolute monarchies, he then transitioned to the system of constitutional monarchies.
Based on the examination of the essence of the so-called constitutional monarchies, we
examine a certain "movement" of the monarch within them, in the form of his "retreat"
from the environment of executive power, up to a position where his power is completely
limited and the powers are constitutionally defined as symbolic constitutive, formally
legal, and therefore not executive. And in this environment, the judiciary also develops
as a special function of public power.®

Asa "preliminary" question, the development of the concept of the so-called "head of state"
must also be addressed in this study. The term "head of state" is undoubtedly historically
connected with the original historical identification of the state with the monarch®, on whose
behalf all institutions of monarchical power function. If, for the purposes of our study, we
take the development of the elements of contemporary modern statehood from the point

4 On the development of the judiciary in the individual stages of the development of feudal statehood (from
the so-called patrimonial state, through the estate state to the absolutist state) J. Bily, in: SCHELLE, K. a TAUCHEN,
J. (eds.). Encyklopedie Ceskych prévnich déjin. XIV. svazek. Soudnictvi. Plzef: Vydavatelstvi a nakladatelstvi Ale$
Cengk, 2019, p. 27 to 110.

5 The development of the central executive power thus includes the emergence of a government
as a representation of the political majority in a gradually directly elected parliament (example: the development
of the English bicameral parliament and the political grouping of Tories and Whigs, as the foundations of the future
competitive political system).

6  Onaside note, it is interesting that the word base "monarch..." does not appear in the names of states either
in the past or in the present, in history and in the present, monarchs have various names such as: king, prince,
grand duke, shah, raja, emir, sultan.
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of view of time as a criterion, then the first monarchical persons — the heads were medieval
kings. The social justification of the imposed awareness by them was based on the premise
thattheyhave a "divine" origin, which then legitimizes their powerfully concentrated position
(Dei gratia). The concept of T. Hobbes, in the context of his "invention", i.e., the concept
of the so-called social contract, states that "the people gave the king power". In the period
of the so-called estate state, also in Europe, the inheritance of the monarchical function
and its life-long nature are ordained by a powerful decision. This is also undoubtedly a key
justification for maintaining property continuity, as well as the related succession of power.
If we find out the genealogies of the European constitutional monarchies now, we will
come to an argumentative proof of the pan-European marriage policy of uniting the royal
families, gradually developing from the estate monarchy.” Thus, the premise of monarchical
infallibility and supreme justice is logically connected with monarchism. But at the same
time, this also led to the anchoring of their positive legal irresponsibility, and therefore also
the privileged superiority of the monarch, including the consequences of social inequality
in relation to others.®

For the development of the modern European judiciary, itis necessary to follow the historical
and gradual transition from absolute monarchies to constitutional monarchies, as well
as the development of republican systems (in the last two hundred years or so). In this regard,
in relation to Czech history, the analysis can be connected primarily with the development
of the Austro-Hungarian Monarchy, which influenced the judicial power and judicial
decision-making of the First Czechoslovak Republic, and thus, in its consequences, post-
war Czechoslovakia, and finally the judicial system of the Czech Republic.” This is also
related to the new development of the relationship of heads of state to the judicial system
itself and to the entire justice system. Namely, the position of monarchs and presidents
changes to a great extent due to the development not only of Europe, but also of the world
in the twentieth century (and especially after the First World War). This moment connected
with the so-called Paris Agreements between 1918 and 1919 relates to the actual emergence
of international public law, as a supranational system of relations based on international
treaties. Treaties thus become the main source of the newly developing supranational
normative system and the quantitatively developing concept of state sovereignty, when

7 It can be very surprising, but it is genealogically demonstrable that medieval marriage and property political
power "transactions" trace the line of kinship from the Czech "miller" princess Ludmila, through Charles IV, some
Habsburgs (Marie Theresa, Joseph I1.), etc., up to the current royal families of European constitutional monarchies
(and not only, as traditionally, only the Grand Duchy of Luxembourg), but perhaps also the Windsor dynasty.

8 The development of philosophical thinking is also related to the factual, and thus state-legal, development
of monarchies and monarchism, which reflects critically and thoughtfully on the question of how to solve socially
in relation to the controlled subject, i. e. to the subjects (of all social strata). So, Herodotus divided states into
monarchies, aristocracies and democracies, Socrates into kingdoms, aristocracies, tyrannies, and democracies.
Plato's, Aristotle's, and especially Cicero's concepts also bring "government of the people" into perspective
modelling, so that Ch. Montesquieu already built the so-called plenocracy construct on the platform of division
into a monocratic system (as a monarchy), which is already connected with the idea of a "republic".

9 A particularly important moment in the development of the Austrian monarchy is the adoption of the so-
called December Constitution in 1867, when after 1848 the constitutional and legal situation finally stabilized
and meant for the judiciary a whole series of institutional and legal amendments of a modernist nature, including,
for example, the establishment of the Supreme Administrative Court in in 1875, to which the author in: Prosincova
Ustava v komparativnim kontextu vyvoje Ustavnosti v Evropé. Pravnik. 2017, ro¢. 156, ¢. 12, p. 1060 to 1071.
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states become the main subjects of international law. This raises the question of the way
states are represented in external relations. Therefore, the national reality of the power
system, i.e. both the form of the state and the associated political regime, determines which
institution or functionary is legitimized to represent the state externally. This legitimacy
is then gradually confirmed by the written constitution in the development of constitutional
systems. It is so obvious that the essence of the symbolism of the external representation
of sovereign states and the importance of the position of the head of state in international
relations lies in this fact.’® However, political factors related to who manages the country,
i. e. who has post-election political-communal legitimacy, have a fundamental influence
on the actual external representation of the state.

It is also a fundamental question how and when historically the concentration of certain
external functions of states in one person arose, which was of course always associated
with the person of the monarch in the context of historical development. Powerful state
units have waged wars since ancient times, and their rulers thus organized the army
as an instrument of generally fundamentally expansive interests. Declaring war, war
operations of armies, supreme command of armed forces, but concluding peace treaties
and capitulation thus became the usual external action of monarchs, and in the twentieth
century, presidents as well."" A significant turning point in the development of international
relations is precisely the gradual development of relations, which means cooperative
contacts, negotiations and negotiated solutions, which puts heads of state in the position
of the top representative in external relations. In that sense, one of the modern institutes
of public international law bound to heads of state is the ratification of international
treaties.'

10 According to the adequate doctrine: Among the most important national bodies for international relations,
to which international law grants a representative character, is the head of state...... ", cf. to that in: ONDREJ, J.
Mezinarodni pravo vefejné, soukromé, obchodni. 5., rozs. vyd. Plzen: Vydavatelstvi a nakladatelstvi Ales
Cenék, 2014, p. 183. The main representative of the territorial sovereign is the head of state, i. e. the monarch
or the president, in the more recent form it has mostly become established to consider the prime minister directly
from general international public law representing the given state. For this, cf. in: CEPELKA, C. a STURMA,
P. Mezindrodni pravo vefejné. Praha: C. H. Beck, 2008, p. 448.

11 From this point of view, the role of one of the American presidents in the internal conflict of the USA called
the "War of the North against the South" in the sixties of the 18th century is certainly remarkable. The role
of the US presidents in connection with the end of World War 1 and especially with the leadership and conclusions
of World War 2 becomes more obvious.

12 The "VSeobecny slovnik pravni" from 1889 already gives a definition of ratification when it states that
"ratification in international law means confirmation of a treaty concluded by authorized representatives with
another state, which the head of state has the right to grant”, cf. to this reprint, Volume Four, Wolters Kluwer,
2012, p. 42.



ARTICLES DEVELOPMENT AND COMPARISON OF THE RELATIONSHIP
Karel KLIMA BETWEEN HEADS OF STATE AND JUDICIAL POWER IN EUROPE

The idea of the republic, the concept of the presidency
in democratic republics and a certain change in the relationship
of heads of state to the judiciary.

The idea of a "republic” as a "common good" has been known since ancient Greece,
when philosophers started from the premise that no power unit can rule forever. The main
theoretician of the republican establishment was Cicero, who connected this idea with
the concept of "democracy". However, the implementation of a republican system until
the 13th century is unknown, with monarchical systems rarely using the term "state"
(however, the well-known French monarchically self-centered slogan: "létat, c’est
moi" is famous). Historically, the "republic" is the antithesis of the monarchy, which
can be proven by the circumstances of the outbreak of the French Revolution in 1789,
and especially by According to the Constitution, the USA has always been and will be
the head of the Union, i.e. a federalized state, and it is understood as such, but the concept
of the US presidential system has undoubtedly influenced the concept of heads of state
in Europe as well. Undoubtedly, the phenomenon of the establishment of the institution
of the president in the constitutional system of the First Czechoslovak Republic,
its development in subsequent constitutional periods, and the political-declarative
document, i. e. the Declaration of the Rights of Man and Citizen. Historically, the very first
"official" (and long-term stabilized) republic system was the so-called 1st French Republic,
and during the 19th century, republican systems were created in Latin America, based
on decolonized and free states. Even at the beginning of the 20th century, only three states
existed as republics in Europe itself.” The end of the 1st World War is typical in Europe
that some new states are created as republics (such as the Czechoslovak Republic, Poland,
the Federal Republic of Austria, etc.)," but only after the 2nd World War do other states
leave the monarchical establishment (such as Italy, Romania, Bulgaria, Yugoslavia, Albania,
and only in 1967 also Greece, so that the democratized Spain, on the other hand, restored
the monarchy together with democratic constitutionalism).

The establishment of the United States of America (USA) in 1787 and the associated
phenomenon, i.e. the emergence of both the presidential function and the concentration
of executive power, are of completely original importance for the modern development
of judicial power, and especially the explicit separation of the judicial system, including
the functions of the judiciary, from the executive power, as well as the US Supreme Court.
The context of the armed struggle, especially by the new generations of English settlers

13 If we were to conclude which historically more developed system in Europe influenced modern republicanism
and the concept of the head of state in this system, then it is mainly the development of French republicanism
in their conception of the 1st to 4th republics.

14 In connection with solving the question of the emergence of modern republican systems, the state-forming
nature of the nations that gradually freed themselves from the colonizing or enslaving powers of the originally
absolutist monarchical nature of Europe (England, France, the Netherlands, Spain, Portugal, Denmark, Belgium)
must be considered. which in Europe itself was Austria-Hungary, Prussian Germany and Tsarist Russia. It is so
logical that even when an independent state was established, ethnic emancipation associated with its own
historical territory was usually emphasized rather than the republican character. Thus, it is undoubtedly connected
with the acquisition of independence by Poland after the First World War, modern Greece, or Ukraine after
the collapse of the Soviet Union (after 1990).
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against the English king, caused the necessity of a confederal and later also a federative
connection with the necessity of the concentration of executive power in the hands of one
person. At the same time, only the second president of the USA, T. Jefferson, considered
the concept of the republic to be the government of all. According to the Constitution,
the President of the USA has always been and will be the head of the Union, i. e. a federalized
state, and is understood as such, but the concept of the US presidential system has
undoubtedly influenced the concept of heads of state in Europe as well. Undoubtedly,
the phenomenon of the establishment of the institution of the president in the constitutional
system of the First Czechoslovak Republic, its development in subsequent constitutional
periods, and the distinctiveness of the presidency in the new constitutional democracies
in Europe after 1990 are undoubtedly connected with this. The reality of the world's first
federation also means the building of judicial systems in individual states USA, and therefore
the vertical organization of the judicial system, in which, in addition, since 1803, judicial
review of constitutionality in the form of the so-called judicial review has been enforced
throughout this system.

The concept of the position of the head of state and its
powers in (current) European constitutional states in relation
to the judiciary.

Although we follow the current state of both constitutional monarchies and republics,
we must first deal with the current constitutional monarchies. At the same time,
the fact that the current European monarchies are basically constitutional monarchies
and of a parliamentary nature must be established as a fundamental premise. It is also
important that these monarchies are systems where the constitutional essence is not
a formally set division of power, but the system functions based on competitive democracy
and as a so-called parliamentary-cabinet form of government. The gradual development
of the world and Europe, i.e., democratization and political-competitive parliamentarization,
caused the monarch's status to be limited in all spheres of state power, i.e., monarchs
historically lost legislative, executive, and judicial powers." So, what are the current
and traditional functions and therefore the powers of monarchical heads. They can be
divided into powers as follows: a) symbolic, traditional, b) formally constitutive, c) realistically
executive, d) "braking", controlling. The reality of the English so-called Westminster
system, when the king: a) appoints the prime minister, b) appoints ministers, ambassadors,
judges, and senior civil servants on the proposal of the prime minister, c) declares war

15 This is best done by J. Blahoz, in: BLAHOZ, J., BALAS, V. a KLIMA, K. Srovnavaci ustavni pravo. 5., pfeprac.
a dopl. vyd. Praha: Wolters Kluwer, 2015, p. 343, 346, 350 et seq., resp. 356 et seq.

16 In contemporary European monarchies, the legal system grants monarchs several powers: summoning
parliament and opening its sessions, appointing the prime minister and government ministers on his proposal,
appointing and dismissing commanders of the army and navy, concluding and denouncing international treaties,
declaring war, concluding peace, supreme command of the armed forces, awarding honorary titles and ranks,
right of pardon, etc. In most cases, the monarchs thus lost the possibility of independent exercise of competences,
which was transferred to the prime minister or the government, or to individual ministers.
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and concludes international treaties,” can be considered as a certain historical model.
However, the exercise of these powers is based on a certain formalism, when there is no
discretion of the monarchs, i.e. — the monarch decides by basically confirming an initiative
coming from another constitutional subject of a political nature.®

It is therefore a question of what the function of monarchs in relation to the judicial
systems of contemporary European constitutional monarchies is. If we consider
the administration of justice in a democratic environment as the exercise of independent
power and the position of monarchs in European constitutional monarchies as institutions
standing outside the political-competitive environment, and therefore also the "separation
of power", then the role of monarchs vis-a-vis the judicial system can be considered very
important not only symbolic, but on the contrary, state-building creative functions. This
manifests itself primarily in several powers of appointment, or establishment, of judicial
officials and functionaries."

It is necessary to deal with the concept of separation of powers and the powers
of the head of state in contemporary European republics, and specifically in relation
to judicial power. Presidents in European constitutional democracies are indisputably
a modern phenomenon? in a comparison of developments after the Second World War,
which significantly developed in a kind of historical second stage only after 1990, i. e.
with the advent of dozens of so-called new democracies.?' First, it is necessary to ask
the question, what is the position of the presidents in the division of power, are they part
of it, do they stand outside it (or even above it)? And subsequently to specify the relationship
of presidents to the judicial system and the courts and judges themselves. It is also
necessary to single out group criteria of the powers of presidents in European democratic

17 In addition, it is also the bee of the so-called British Commonwealth of Nations, in cooperation with
the provincial governments of these states, it also appoints the governors-general of these countries, it is the bee
of the Church of England, the annual introduction of parliament by the so-called Crown speech.

18 It is therefore a question of what the reason for the relative stability of European constitutional monarchies
is. There is no doubt that the fact of hereditary and ancestral immutability and non-transferability of the function
of the monarch to an "unknown" person guarantees a certain constitutional stability of the system. Proponents
of monarchical systems emphasize that the monarch is not just one of the state bodies, it is an expression
of dynastic continuity, respect for the dynasty, and therefore also for loyalty, is transmitted from generation
to generation, and does not enter the diversity of political life in society. According to A. Lawniczak, the monarchy
is the personification of statehood, its immutability, it is a living symbol of a political community of a higher order,
etc., cf. In: LAWNICZAK, A. Monarchiczne i republikariskie gtowy paristwa w Europie. Wroctaw: Kolonia Limited,
2011, p. 167.

19 According to the Constitution of Belgium, magistrates, and judges of general courts of first instance are
appointed to their positions by the king, based on a double proposal submitted by these courts and by the so-
called provincial councils (Article 151 of the Constitution). The King appoints and dismisses members of the public
prosecution service at the courts and tribunals (No. 153). According to the Constitution, the King can pardon
or mitigate the punishments defined (No. 110).

20 Except for the more than two-hundred-year-old French constitutional law "laboratory”, which manifested
itself first in the alternation of monarchies and republican systems, from 1870, then gradually in the regimes
of the so-called 3rd, 4th, and now also the 5th Republic, that's how they functioned after the Second World
War presidents only in France, Italy, Finland, Germany, and Austria. We can thus speak of a certain renaissance
of presidencies, and therefore also of an acceleration of the comparative effect of our article.

21 At the same time, of course, the fact of parallel existence of presidents in systems of concentrated
political power in the so-called socialist states (in Czechoslovakia, Poland, Romania, Socialist Federal Republic
of Yugoslavia, etc.) cannot be considered.
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republics, such as: a) relations between the president and parliament, b) the relationship
between presidents and direct democracy (i.e. national), c) powers of presidents vis-a-vis
governments, d) powers of presidents in relation to judicial power and the administration
of justice, e) the position of presidents in relation to the defence and security of the state,
as well as the relationship between presidents and the foreign relations of the state.??
So: a) in contemporary European constitutional democracies, it is essential that
the head of state is in principle excluded from legislative power, however, in relation
to parliaments, he has certain organizational measures connected to his "operation”. This
is manifested primarily in the acts of the head of state aimed at convening the parliament,
and the situation with its constitutionally based instrument, in the form of a possible
dissolution of the parliament, can be set up in different ways. The constitutional possibilities
of presidents to initiate laws (the so-called legislative initiative), veto laws (usually with
a sist effect) or the possibility to "challenge” laws in constitutional courts with suspicion
of their unconstitutionality can be considered potentially activist, i.e., with obvious
interventions in the legislative process. b) in constitutional systems where the concept
of direct democracy is based, it is primarily important who announces the referendum,
whether consultative or decision-making. If this is within the authority of the head of state,
it is then decisive whether it is a formally dispositive act in his person or a purely reasoning
(i.e., politically) decision-making act. c) Constitutional democratic systems are, as already
mentioned, based on competitive democracy, and therefore the context of the post-
election political situation, the political structure of the parliament, or coalition agreements,
and therefore the habits of the so-called leadership. Presidents thus politically habitually
respect the results of the elections and therefore appoint the prime minister and ministers
as the immediate political staffing presents. d) The constitutional foundations of judicial
power are conceptually based on the systemic independence of the judicial or prosecutorial
structure. However, even the judicial system cannot be separated from the overall
constitutional power system of the countries, especially in terms of economic-budgetary,
personnel, responsibility, and e. t. c. If we consider the prerogative of parliaments to be
essential in setting the constitutional and legislative foundations of judicial systems, then
the centre of gravity of the independence of the judicial system is its separation from
the executive power, i. e. from the government, as much as possible. This is certainly
the experience of constitutional monarchies, which transformed the originally completely
privileged and creative powers of monarchs vis-a-vis the judiciary into a certain guarantor
of the independence of the judicial system, which is manifested in several conceptual
constitutionally creative solutions (see below).

22 A special question concerning the powers of republican heads of state is the constitutional relationship
of presidents to the armed forces and thus to the defence of the state, including the potential activity of presidents
in situations of states of war or even the conduct of defensive conflicts. Constitutions usually state that presidents
are commanders in chief of the armed forces, while the public law systems of democratic states usually do not
include them in the organizational and operational structure of the army as a special state institution. A certain
exception is thus made by states where the president is part of the top bodies of the political-military type, such
as the so-called Defence Council, while leading and coordinating their activities, cf. in: Collective. Constitutional
conflictology. Constitutional mechanisms for coping with political crises. Kiij, Institute of Gromadan Society, 2008,
p. 113.
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Position and function of heads of state in relation to judicial
power, including several reflections on the constitutional system
of the Czech Republic.

Therefore, neither monarchs nor presidents have judicial power for a long time, but after
the Second World War, with the development of constitutionalism (i.e., both the number
of democratic states and the concept of separation of powers), some constitutionally
specific relations of presidents to judicial systems developed. It is also important
that the constitutions usually regulate presidents in separate chapters or chapters
of the constitution, which formally confirms that they are not part of the division of power
inthe post-modern era of constitutional law. However, if we are dealing with the constitutional
composition of the relationship between heads of state (including "modern" monarchs)
and the judiciary, it is necessary to assess how the systemic independence of the judiciary
is regulated in the current constitutions.

At the same time, it is necessary to consider that the framework of power also includes
constitutional courts, which are not a usual part of the general judicial system but perform
a completely different function (protection of constitutionality in the entire constitutional
system). In the approach to the solution, it is also necessary to consider that the judicial
system must also be managed, especially (and at least) in its financial-budgetary, personnel,
ethical-disciplinary and day-to-day administrative-operational components. It is therefore
a question of how to constitutionally resolve the relationship between executive power,
i.e., governmental power and line ministerial power. The point is that both government
policy and possible political interests, including individual interests, should be separated
as effectively as possible, thus separating them from the administration of the justice
system in the above-mentioned administrative segments. Therefore, if we proceed
from the premise (indicated above) clearly confirming that the heads of state are not
part of the division of power, which means that in principle they do not have executive
powers of a personal-discretionary decision-making nature, then it is obvious that
precisely in relation to judicial power there must be an external systemic by guaranteeing
the constitutionality of a number of necessary operational procedures that are necessary
in the internal and external framework of the judicial system.

A certain initial comparative insight into the current constitutional systems of the democratic
part of Europe must accept the fact that after World War Il, a certain conceptual
solution to the independence of the judiciary was found. Thus, special constitutional
bodies enter communication with heads of state, in the form of the so-called Supreme
Councils of the Judiciary as special collegiate constitutional institutions guaranteeing
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the independence of the judicial system.? The second group of this study is the states
where the administration of courts is governed by other procedures. In the first group,
heads of state (namely monarchs and presidents) basically communicate in several ways.
On the one hand, they are also the bees of the highest councils of the judiciary (only applies
to presidents: in ltaly, France), and they can preside overthem. Furthermore, a certain number
of proposed persons also partially participate in their establishment. What is important
then is that, on the proposal of these bodies or other special bodies, they appoint judges
to positions, or they also promote judges to higher instances.?* The second group of states
consists of constitutional systems where the administration of the judiciary does not reflect
the post-war development in the form of an institutional solution to the independence
of the judiciary in the form of the institution of "supreme councils of the judiciary",
which can be attributed mainly to the historical-traditionalist contexts of the republican
solution to a large extent of a post-monarchical nature, and a possible administrative
continuity, especially in 1918, founded by the First Czechoslovak Republic on the previous
administration of the Austro-Hungarian judiciary.”® Based on the provisions of the Treaty
of Saint-Germain, the established Federal Republic of Austria responds to the concept
of central administration of the judiciary with a similar style of administrative continuity
even in a federal context.?* According to the Basic Law of the Federal Republic of Germany,
the legal status of judges is regulated by a special federal law, whereby (according to Article
98, paragraph 4) the states can determine that the appointment of judges in the states
is decided by the state minister of justice together with the Committee for the Election
of Judges.?’ The comparative exceptionality of the constitutional system of the Czech
Republic performs several functions in relation to the judicial power not only in conjunction
with other constitutional bodies, but also independently (see below for the comparative
constitutional-legal exceptionality of the Czech Republic).

23 For more than twenty years, the author of this study has been continuously engaged in a comparative
investigation of the role of the so-called supreme councils of the judiciary and especially their role in improving
the principle of systemic independence of the judiciary. Bodies of this type operate in Belgium (Article 151,
§ 2 of the Constitution), in France (according to Article 64, even as an "auxiliary body" of the president),
in Italy (according to Article 87 of the Constitution, the president also chairs the Supreme Judicial Council),
in Portugal (amended in Article 217 of the Constitution), in Spain the so-called General Council of the Judiciary
is the "managing body" of the judiciary (Article 122, paragraph 2 of the Constitution), in the constitutions of the so-
called new democracies, bodies of this type operate in Lithuania (Art. 112 of the Constitution), in Slovakia (Art. 141
of the Constitution, in Slovenia (Art. 131 of the Constitution), etc. For a comparative discussion see, for example,
in: KLIMA, K. Ustavni pravo srovnavaci. Praha: Metropolitan University Prague Press, Wolters Kluwer, 2020, with
100 et seq.

24 However, only in Portugal, according to Article 217, the Supreme Council of the Judiciary decides
on the appointment, assignment, transfer, and promotion of judges, and according to Article 218, it is chaired
by the President of the Supreme Court. Similarly, in Greece, where the president appoints judges (Article 88,
paragraph 1 of the Constitution, after a previous decision of the Supreme Council of the Judiciary (cf. Article
90, paragraph 1 of the Constitution). (In Portugal, the Supreme Council of Public Prosecutions also operates
separately).

25 To that K. Schelle, in: Encyklopedie pravnich déjin ...., ibid., p. 141 et seq.

26 Thus, according to Article 86 of the Constitution, the judge is appointed by the federal president
at the proposal of the government or, based on the president's authorization, by the federal minister, while they
request proposals for candidates from the senates, which are called to do so by special regulations.

27 Even a comparison of the German and Austrian constitutional federal concepts of judicial organization shows
a significant difference in systemic decentralization (Germany) versus centralization (Austria).
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Through the comparative lens mentioned above, it is also possible to assess the powers
of the President of the Czech Republic in relation to the judicial power of the Czech
Republic, i.e., to provide a certain comparative audit. The concept of the Constitution
of the Czech Republic from the point of view of the monitored issue (i.e., the relationship
between the head of state and the judiciary) partly departs from the concept of the division
of powers of modern (modern, post-war). The Constitution of the Czech Republic primarily
placed the head of state within the framework (head) of "executive power" (see Article
54 et seq.),”® which, although some traditional cooperative powers of the president
and the government or its ministers were foreseen, but it also means, in fact, relatively
significant creative discretionary activity of the president vis-a-vis the judiciary
system. The President of the Republic is systematically included in the third chapter
of the Constitution (the so-called executive power), i.e., together with the "government"
and the public prosecutor's office (with relation to the government). The Constitution does
not determine in any way the mutual position of the two bodies, nor who is the supreme
body of the executive power. This is only Article 67, paragraph 1 of the Constitution,
according to which the government is the supreme body of executive power, while
the government exercises the state administration of the entire country to an unlimited
extent. The Constitution divides the powers of the President of the Republic into powers
that are subject to the co-signature of the Prime Minister (cf. Article 63, paragraphs 1
and 2 of the Constitution), and there are also, however, some completely exclusive
powers of the President (cf. 62 of the Constitution), "in which it is appropriate to separate
the President from executive power".?” However, the acts of the President of the Republic,
which concern the government as a whole, as well as the appointment and dismissal
of individual members of the government, are not subject to countersignature.

Of the independent and creative activities of the President of the Republic that relate
to the judicial power, it is necessary to highlight his autonomy in proposing judges
of the Constitutional Court and their subsequent appointment (after the approval
of the Senate), and in particular the exclusivity in the appointment of its chairman
and vice-chairman, the same applies to the chairman and vice-presidents of the Supreme
Court (in the case of officials of the Supreme Administrative Court — here a reference
to § 13 paragraph 2 of the Administrative Court Code).* In that context, the president's
completely free discretion is applied, not requiring any justification from him, but he
cannot dismiss the judge or the officials of these courts. Therefore, neither the Constitution
nor the laws establish the necessity of consulting the president with the representatives
of the government or ultimately with the representatives of the judiciary.®'

28 This can probably be explained by several contemporaneous contexts of the preparation of the Constitution
of the Czech Republic in the year when Czechoslovakia was divided, and even in the end its approval (in December
1992) was rushed. Even in the approach to the concept of separation of powers, the non-respect of the theoretical
principles of classical constitutionalism by the creators of the constitutional text at the time was shown.

29 See more in: KLIMA, K. et al. KomentaF k Ustavé a Listing. 2., rozg. vyd. Plzen: Vydavatelstvi a nakladatelstvi
Ales Cengk, 2009, p. 463.

30 Similarly, this exclusivity also applies to the president and vice president of the Supreme Audit Office
and members of the Banking Council of the Czech National Bank, including its governor.

31 Similarly, this exclusivity also applies to the president and vice president of the Supreme Audit Office
and members of the Banking Council of the Czech National Bank, including its governor.
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In the current constitutional systems of Europe, the issue of pardons is not an exceptional
power of presidents.*? Therefore, special attention should be paid to the issue of granting
pardons by the President of the Czech Republic, firstly in individual cases, when the President
of the Republic "pardons and mitigates the punishments imposed by the court, orders
those criminal proceedings not be initiated, and if initiated, that they not be continued,
and obliterates the conviction" (Article 62 letter g) of the Constitution.®® Thus, three
forms of this intervention are foreseen, i.e.: agration, abolition and rehabilitation, which
by the nature of the matter thus means that the president's intervention itself is de facto
an act of the executive power. However, the right to "grantamnesty" (according to Article 63,
paragraph 1, letterj)) is already included under the powers of the so-called countersigned.
The president's amnesty decision, and above all its scope, is a potentially clear interference
with judicial power. It thus has logical connotations related to the independence
of the exercise of the right to a fair trial, as it presumptively refers to persons (presumably)
justly convicted.®

For comparative reasons, it is necessary to stop at the method of appointing officials
of the highest judicial instances of the Czech Republic, including an institution standing
outside the general judicial system, i.e., the Constitutional Court of the Czech Republic.
Although the President appoints the officials of the Constitutional Court, he cannot
dismiss them.* The appointment relationship of the President of the Republic towards
the judges of the Constitutional Court (when initiating their establishment, and their
appointment after approval by the Senate) acquires a special connotation in connection
with the constitutionally potential liability instrument, which is a possible constitutional
lawsuit by both chambers against the President of the Czech Republic for "serious
violations of the constitutional order of the Czech Republic". This "unconstitutional” act,

32 Thus, according to Section 105 of the Finnish Constitution, the President can grant a pardon, after the approval
of the Supreme Court of Justice. In contrast, according to Article 13 of the Swedish Constitution, pardons are
granted by the government.

33 The Constitution of the Czech Republic itself does not recognize the concept of grace, but it can be referred
to § 366 of the Criminal Code. However, the term "mercy" is mentioned in Protocol No. 7 to the European
Convention on Human Rights and Fundamental Freedoms, where Atrticle 3 talks about "mercy" in connection with
a miscarriage of justice, i.e., when the judgment was overturned.

34 Amnesty should be considered as such an act of application of law that exhibits certain normative elements.
Decisions on amnesty are published in the Collection of Laws, they are binding on all law enforcement authorities,
and as a result, it is a personal enforceable law. The President's legal act is collective in nature and thus applies
to an unspecified number of persons, and therefore there is no legal right to amnesty. The president's decision
on amnesty cannot even be annulled by legal procedure. For this, cf. in: Komentaf k Ustavé a Listiné ...., ibid.:

p. 493.

35 The amnesty intervention is a widespread intervention affecting the entire prison system and, in its
persons, causally subordinate to this decision. Given that every decision of an independent court in a criminal
case is completely individual in its character and the course of the process, as well as its length, the length
of the sentence determined by the court is also individual, also including the discretion of the courts on conditional
suspension of the execution of the sentence, monetary penalties, etc. The amnesty decision thus potentially
destroys the constitutional principle of the equality of natural persons in terms of the impact of state power
measures on their personal status.

36 The usual principle "he who appoints also removes" does not apply, which is a principle applied
fundamentally in public administration, the Constitution of the Czech Republic does not deal with relationships
in one hierarchically organized system. The eventual authorization of the President of the Republic to dismiss
officials of the Constitutional Court would grant him an unacceptable influence on the conditions within the court,
including the influence on the decision-making of judges of the Constitutional Court in causal matters.
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from the substantive point of view, is completely indefinite and legally unpredictable
(starting with possible excesses of a political nature, potentially both administratively
and criminally defective behaviour of the president) would be judged by the Constitutional
Court. However, the interference of the head of state in the appointment of constitutional
court functionaries is not entirely typical in the Czech judicial system, but it is comparatively
common in Europe.?’” In connection with the appointment of officials of the Supreme Court
of the Czech Republic, the provisions of Article 62 letter f) The Constitution for the President
of the Republic to proceed according to his own discretion. The provision is supposed
to be a certain guarantee of the independence of the judicial system and the supreme
institution of general courts,® however, in the context of the fact that the president
consults these personalistic considerations (may or may not) with the Minister of Justice,
even here, in the intentions of European constitutional law comparativism, we come across
the absence of an independent body of a non-judicial type, that is, the so-called Supreme
Council of the Judiciary, or another initiative body outside the sphere of executive power.
Of the powers of the president related to the judicial power, and not independent,
it is necessary to focus on the "appointment of judges”, meaning in the judicial doctrine
"to the first positions". A judge must meet the legal requirements (cf. Act No. 6/2002 Coll.,
on courts and judges, as amended). Given that the President's decision appointing a judge
is a countersigned authority, the Constitution requires the co-signature of the Prime Minister,
or a member of the government authorized by him for the validity of such a decision,
it is a decision for which the government bears responsibility. Therefore, also in the process
of selecting suitable candidates, these selections are under a certain "management”
of the Ministry of Justice, with the responsibility of the government of the Czech Republic.
However, as is known, the actual selection process takes place in the regional courts.
The completion of the said process is the appointment by the president, which is more
or less ceremonial in nature, but the judge's promise associated with it is constitutive
in nature. Its possible non-composition (or composition with reservation) would give rise
to the fiction that the judge was not appointed (regulated by Section 62, Paragraph 4
of the Act on Courts and Judges). The appointment of a judge takes place in writing, a so-
called decree of the President of the Republic. The Constitution guarantees the irrevocability
of judges, while the conditions for the termination of this function are set by law, and all
this occurs without any possible interference of the head of state. From the point of view
of a comparative summary, it is possible to fundamentally state that the Czech legal
regulation in terms of the "selection of judges for the first position" is completely different
from the constitutional practice of most continental European judicial systems, namely
ending with the administrative role of the justice administration body.**

37 For comparison, for example, Slovak legislation, cf. in: BROSTL, A. et al. Ustavné prévo Slovenskej republiky.
3. upravené vydanie. Plzen: Vydavatelstvi a nakladatelstvi Ales Cenék, 2015, p. 235 et seq.

38 Detailed interpretation in: SLADECEK, V., MIKULE, V. a SYLLOVA, J. Ustava Ceské republiky: komentér. Praha:
C. H. Beck, 2007, item no. 9, p. 442.

39 In this context, we refer to the Dutch model of this solution, where candidates for judges are selected
by the so-called National Commission for the Selection of Judges (composed of 12 members, of which 6 must
be judges, the other 6 represent various professions, including at least one lawyer and one public prosecutor).
This Commission is appointed by the so-called Judicial Council of the Kingdom of the Netherlands. Approved
candidates for judges are then appointed by the King by decree, with the Ministry of Justice only checking
beforehand whether they meet the legal requirements. see also J. Odehnalova, in: Inspirativni momenty
nizozemského vybéru soudcl. Soudce, year XXIV, 11/2022.
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Some synthesizing (yet open) conclusions.

The key question in this comparative study was the position of the head of state
in the system of democratic constitutional power, including comparisons of the powers
of heads of state in relation to judicial power. The development of constitutionalism
in Europe after the Second World War has already considerably surpassed both
the classical philosophical (and thus also the "textbook") concept on which European
democracies are based, namely a kind of "tripartite” power. However, the heads of state
of European constitutional monarchies and republics are linked by several constitutionally
based contacts to all articles of the constitutional system belonging to the de facto division
of power, including ties to the judicial system. Most of these powers can probably be
considered symbolic-representational, and in the system formally creative, but some
of the powers may have an initiative and decision-making character. However, it is necessary
to separate the European constitutional monarchies from the republics and the powers
of their presidents even in the European present. If the constitutional monarchy and the de
constitutione do not actually proclaim the "separation of power", then the only possible
statement is that the monarch is formally outside the system of de facto division of power
but is "operationally" connected to the functioning of the constitutional system.
In constitutionally democratic republics, the position of presidents is evidently "stronger”,
which is certainly historically influenced by several factors.

Historically and modern, republics are far more connected with constitutionalism, i.e., with
written constitutions, so they have several reasons to include presidents in the real operation
of the constitutionally set division of power.®° If we observe their constitutional relations
to the judicial power in this way, then the fact that the presidents (although often directly
elected by the citizens) make the bodies essentially non-political proves that their appointing
(inaugural) powers are supposed to be in effect a confirmation of the constitutionality
of the procedure of those bodies which the judicial officer legitimately selected for a position
or function in a procedure according to the constitution and laws. From the point of view
of constitutional comparative studies, especially in relation to judicial power, the potentially
constitutionally stabilizing factor of the activity of heads of state is confirmed overall. So
how to put the relationship between the President of the Czech Repubilic, the Czech judicial
system, its bodies, and judges into the comparative audit presented here. If we conceive
of the judiciary as independent according to the Constitution of the Czech Republic, then
the Czech legal system regulating the powers of the head of state in relation to the judiciary,
and above all the role of the central bodies of state administration, and all this in the light
of European constitutional comparative studies, show that in some aspects (see above)
from what is conceptually usual in Europe and clearly deviates.

40 However, Z. Koudelka aptly notes: ".....The former position of the monarch in the constitutional monarchy
was largely transferred to the heads of state of the new republics emerging in the 19th and 20th centuries.", cf.
in: Encyclopaedia of legal history. VII. Volume, ibid ....., 2017, p. 770.
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A META-GOVERNANCE MODE OF GENDER
EQUALITY POLICY ON THE EXAMPLE
OF THE CZECH REPUBLIC

Gvantsa Dzidziguri'

Abstract

Czechoslovakia split into two independent states, the Czech Republic and the Slovak
Republic, in 1993. Already after the Velvet Revolution and the dissolution of Czechoslovakia,
the Czech Republic moved to a democratic government system. The analysis of this
change is important for research, which will be discussed in a comparative aspect with
Georgia (as a post-Soviet state, which was declared an independent state at the same
time and began to change the government system) within the framework of a wide
doctoral research. As the governance system changes, the process of policy planning
and implementation changes, and the research will specifically address the issue of gender
equality policy. Given the diversity of governance modes, the study will specifically
address issues of network governance and meta-governance, and the analysis will be
presented in relation to the gender equality policy of the Czech Republic. The Czech
Republic is a member state of the European Union since 2004, the result of involvement
in the mentioned international organization (as a transnational space with a network
governance mode) in relation to gender equality policy will be discussed, through which
the main research issue related to the identification of the European Union as a meta-
governor in the transnational space and the consequences of inclusion in international
networks will be answered.

Keywords

Meta-governance, Network governance, European Union, Gender equality, Policy networks

Introduction

The history of the governance system spans a long period and thus becomes conceptually
diverse over the years. As the social background of the world changes over the years,
it faces new challenges. The paper specifically focuses on the concept of governance
mode, which is newly established in the scientific literature. Governance models are related

1 Grigol Robakidze University, School of Public Administration and Politics
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to specific policies, which in the case of this work is presented on the example of gender
equality policy. Specific issues are analyzed on the example of the Czech Republic, which
is a prominent example as a former socialist state that is a member of the European Union.
The European Union as a single, transnational space, in relation to the issue of integration,
causes a discussion both in society and in scientific literature. Meta-governance
as a governance mode has become popular since the 1990s due to the shortcomings
of various governance models. Accordingly, from this period, the scientific literature
takes the orientation of the research of the hybrid model and its implementation
in the governance system. But the scientific literature still disputes the question of who
can be a meta-governor. At the same time, the paper examines the issue of how European
integration (In this case, joining the European Union) changes the system of a particular
state in relation to the planning and implementation of policies (In this case, gender
equality policy). Accordingly, by integrating these issues, the aim of the paper is to research
the meta-governance mode of gender equality policy in the Czech Republic, as a result
of which the following questions should be answered:

How European integration has changed the Czech system in the direction of planning
and implementing gender equality policy?

How the meta-governance mode is implemented in the Czech Republic in relation
to gender equality policy?

Does the European Union represents a meta-governor, in this case for one of its member
state, the Czech Republic?

Speaking about the concept of Meta-governance, should be noted the Dutch scientist,
Jan Kooiman, who represents the mentioned mode as the third order of governance
and defines the evaluation of the existing system and its development as its function.
Since the 1990s, this concept has been considered as an organization of self-organization
(Jessop, 1998), where political networks and self-governing structures are given great
importance. Compared to the essence of the concept, until now the scientific literature
is not agreed on the question of who can be a meta-governor. Therefore, it can be
said that this paper will try to fill the existing gap in the scientific literature on this issue
and present a supranational political and economic union (European Union) in the role
of a meta-governor on the example of a specific country (Czech republic) and a specific
policy (Gender equality policy).

Qualitative research methods are used in the research process. First of all, the paper
analyzed the secondary sources regarding the research issues. Based on the fact that
the planning and implementation of gender equality policy should consider the involvement
of different types of actors (State and non-state), in-depth interviews were conducted with
representatives of the non-governmental organizations working in the direction of gender
equality policy. The paper analyzes the information obtained through in-depth interviews
and the analysis of secondary sources, which answers the purpose of the paper regarding
the meta-governance mode of gender equality policy in the Czech Republic.
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The subsequent change in the public administration system
of Czech Republic after disintegration of Czechoslovakia

When talking about the change in public administration, first of all, the issue of territorial
organization should be mentioned after the Czech Republic was declared an independent
republicin 1993. On January 26, 1993, presidential elections were held, as a result of which
Vaclav Havel was elected as the first president of the independent Czech Republic (Luce,
1993).

The first stage of the public administration reform was the solution of problems related
to the management of regions and their activities. This role includes creating strategies
and setting the overall framework functioning of individual spheres of society.

Due to the fact that the first stage of regional arrangement was not decentralized, which
was manifested in the limitation of self-government at the local level, the need to introduce
the European model of public administration was on the agenda (Bures et al., 2004).
The Ministry of the Interior was granted the authority to carry out the reform of public
administration. The highest level of self-government was enacted by the constitutional act
no.347/1997,onthe Creation of Higher Territorial Self-Governing Units and on Amendments
to Constitutional Act of the Czech National Council, No. 1/1993 Sb., the Constitution
of the Czech Republic. Currently, the Czech Repubilic is divided into 14 regions (Parliament
of the Czech Republic, 1997). So, the first stage of public administration reform included
territorial reform, which itself comprised the establishment of regions and the transfer
of competences from the central state apparatus. The second stage (2002) included
the abolition of district offices and the transfer of competences to regions and municipalities.
By 2004, the government represented the most important coordination mechanism
at the level of the central state administration and played a crucial role in the management
of the public sector. But at the same time, the state policy of the Czech Republic was aimed
at greater development of horizontal coordination (Bures et al., 2004).

In 2004, a material titled “Process and main trends of the central public administration
reform and modernization” was prepared. Concept of the reform and modernization
was adopted by the Government Resolution No. 237 of 17th March 2004. The material
reflected the following areas of public administration reform (Nemec and Spacek, 2017):

- Rationalization of the central public administration processes;

- Better management within the central public administration;

- Higher quality of the central public administration;

- Implementation and improvement of civil service within the central administration
authorities;

- Rationalization of the central public administration funding (Nemec and gpaéek, 2017).
This approach made the state administration system more flexible in relation to the problems
existing at the state or global level.

Vertical coordination between the state administration and self-government is carried out
at the level so-called regional staffs. Regular meetings are held between the coordinators
and the directors of the regional offices together with secretaries of municipalities with
extended powers from the territory of the relevant region. Also, meetings are held
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between the representatives of the central state administration and the Chief Executives
of the regions. Meetings are arranged independently by the Prime Minister, as well
as by individual ministers, or cooperatively for certain ministries (Bures et al., 2004).

The introduction and implementation of a horizontal type of government begins during
the policy aimed at building a democratic state, which is excluded in authoritarian states,
where decisions are made hierarchically during the implementation of any state policy. For
more clarity, horizontal governance is defined as follows: Horizontal governance includes
policy development, service delivery issues and management practice approaches.
A horizontal initiative can take place at different levels of government, across boundaries
between units within a single department or agency or between multiple departments
oragencies, the public, private and voluntary sectors. It replaces hierarchical leadership with
cooperation, coordination, shared responsibility for decisions and results, and a willingness
to work by consensus (Ferguson, Phil and Burlone, 2009).

In connection with its application for EU membership, the Czech Republic undertook
to bring its national legislation into line with EU legislation. In 2005 The National Reform
Program of the Czech Republic for 2005-2008 was developed, which is also known
as the National Lisbon Programme, which aimed to strengthen political accountability for
the implementation of the Lisbon Strategy (Government of the Czech Republic, 2005).
The second National Reform Program was prepared for the period of 2008-2010, which
referred to the measures implemented in the economic sphere and employment policy
in order to stimulate economic growth and employment in 2008-2010 (Government
of the Czech Republic, 2008).

The Czech Republic is a member of the European Public Administration Network (EUPAN),
which is an informal network of directors responsible for public administration in EU
member states, the European Commission (EC) and observer countries. The Czech Republic
is represented in the mentioned network by the Ministry of the Interior of the Czech
Republic — Civil Service Section.

In summary, the change of the public administration system of the Czech Republic after
the dissolution of Czechoslovakia, in the first stage, was essentially related to the issue
of territorial arrangement, which was manifested in the policy of decentralization.
In the middle of the 1990s, when the dialogue on joining the European Union actively
begins on the agenda of the state policy, the Czech Republic more actively tries to meet
the requirements of the European Union in the direction of the issue of public administration,
which implies the greater development of decentralization and the transfer of competencies
and functions to local bodies. In relation to the mentioned issue, a number of reforms
have been implemented, as mentioned above, but it would be productive to consider
specific policy to discuss the existence and in case of existence effectiveness of horizontal
coordination. So the paper specifically refers to the policy of gender equality, in connection
with which the issue of public administration, in terms of policy planning or implementation,
will be discussed in more detail in the following chapters.
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An overview of the planning and implementation of gender
equality policy in the Czech Republic before its preparation for
and accession to the European Union (1993-1998)

The Constitution of the Czech Republic was adopted by the Czech National Council
on December 16, 1992 and entered into force on January 1, 1993. The issue of gender
equality is addressed in more detail in the Czech Charter of Fundamental Rights
and Freedoms, which is part of the mentioned Constitution. According to the charter:
"Everyone is guaranteed the enjoyment of her fundamental rights and basic freedoms
without regard to gender, race, color of skin, language, faith and religion, political or other
conviction, national or social origin, membership in a national or ethnic minority, property,
birth, or other status” (Government of the Czech Republic, 1992);

"Women, adolescents, and persons with health problems have the right to increased
protection of their health at work and to special work conditions” (Government of the Czech
Republic, 1992);

“Pregnant women are guaranteed special care, protection in labor relations, and suitable
labor conditions” (Government of the Czech Republic, 1992).

After the dissolution of Czechoslovakia, the Czech Republic was recognized as a full
member of the United Nations at the renewed 47th session of the United Nations General
Assembly on January 19, 1993 (Rousar, 2006) and automatically accepted all obligations
under the CEDAW (Convention on the Elimination of All Forms of Discrimination Against
Women) Convention, which Czechoslovakia signed on July 17, 1980 in Copenhagen.

In the 1990s, existing women's civil unions avoided cooperation with the Czech Women's
Union, which was a communist organization, as well as western feminists, and also differed
from each other in themes, ideologies and organizational structures. Their activities
were mostly fragmented and disjointed because they could not unite around a common
theme. For example, they were united in relation to the issue of religion and political
orientation. Religious women's organizations did not form coalitions with non-religious
women organizations, but created their own umbrella organizations, e.g. Clubs of Christian
women. An umbrella organization of left-wing women's clubs was also established in 1992.
Until 2005, more than 70 clubs were registered under it (Haskova, 2005).

Another political initiative, the Democratic Alternative founded 1996 (according to Eva
Vesinova-Kalivodova) or 1993 (according to Hana Haskova), wanted to create a political
force out of various women's interest groups, and thus enter into a political dialogue
on women's and broader social issues with the Parliament and with the all-male
government. The Democratic Alternative platform supported right-wing parties that
engineered the transformation of Czech society, but despite its loyalty, it was not recognized
as a political partner. The Democratic Alternative tried unsuccessfully to take over the role
of the Czech Women's Union, but failed to articulate any vision or implement any attitude
towards the role of women in social transformation (Vesinova-Kalivodova, 1998).

In the first half of the 1990s, Czech women's civic groups joined and developed supportive
networks with foreigners and international women's organizations rather than developing
lobby networks within the country with government and party structures or organizations
of a permanent nature (Haskova, 2005).



32 ARTICLES A META-GOVERNANCE MODE OF GENDER EQUALITY POLICY
Guantsa DZIDZIGURI ON THE EXAMPLE OF THE CZECH REPUBLIC

In the 1990s, an important event in the direction of gender equality policy was the Beijing
World Conference held in 1995, and its practical outcome was a platform for action
(Government priorities and procedures for the enforcement of the equality of men
and women). Women's non-governmental organizations started jointly controlling
the compliance of government policies with the ideas contained in the document (Haskova,
2005).

"Here was several NGOs, who was active in the specific gender issues (fulfill gaps
in the areas where state wasn't much active). These non-governmental organizations
analyzed and evaluated gender equality issues, on the other hand government and public
people didn’t believe so much in gender disbalance or people didn’t understand how
gender influence disbalances in society” (Interview with respondent N2, 12.10.2022).

Not long after the declaration of independence, the issue of joining the European Union
was on the state agenda of the Czech Republic. Accordingly, to assess the issue of gender
equality policy planning and implementation in this period, mainly non-governmental
organizations were represented, whose main basis was legislative records. In this period,
the active role of the state is not visible, and it can be said that the active discussion
of gender equality policy starts from the period of preparations for joining the European
Union (discussed in the next chapter), which also brought the necessary value for
the effective implementation of this specific policy.

Changes in the planning and implementation of the Czech
Republic's gender equality policy in preparation for and after
accession to the European Union (1998-present)

Regarding EU membership, Czech Prime Minister Vaclav Klaus filled out an application
on January 23, 1996 in Rome. Czech Republic was represented by the government during
the prime ministership of Josef ToSovsky at the Czech-EU bilateral conference On March
30, 1998, which established Accession Partnership as a new framework for Czech-EU
relations and further Czech adoption of the acquis. The accession negotiations started
in March 1998 (Hanley, 2002).

In 1998, the Czech government approved the main program document Priorities
and Procedures of the Government in Promoting Equal Opportunities for Women and Men
in terms of accelerating change in the situation of gender equality (Office of the Government
of the Czech Republic, 2021).

Czech Republic introduced ombudsman in 2000 (Millard, 2007), which summarizes the most
important findings and recommendations regarding rights, discrimination, etc. in the annual
report of the organization's activities and presents it to the Chamber of Deputies.

On the basis of Government Resolution No. 1033 of October 10, 2001, the Governmental
Council for Equal Opportunities for Women and Men was established, which today
represents a permanent government advisory body in the field of creating equal
opportunities for women and men.
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Since 2004, the Czech Republic has been a member state of the European Union. Joining
the European Union as a transnational space, of course, implies a certain modification
of the governance system. Unification in the international political or economic space
means uniting around a common goal, introducing best practices and adapting the state
political system to the governance system of the transnational space. As mentioned above,
after the declaration of independence of the Czech Republic, a horizontal governance
approach was introduced in the state policy.

Multilevel governance refers to the joint engagement and negotiation of policy makers
and stakeholder groups on a given issue at multiple levels. In the dominance of multilevel
governance, policy makers pay more attention to vertical coordination, which involves
communication with people at all levels, than to horizontal coordination. Communication
is not limited to officials working at the same or adjacent levels. Moreover, international,
national, regional and local officials in a given sector form their own policy networks that
interact at all levels. The resulting networks resist hierarchical political control (Hague
and Harrop, 2010, p. 271-272).

Accession to the European Union also involves the formation of political institutions,
in the form of new agencies or coordination procedures or policy exchanges (Grabbe,
2007).

The first factor that appeared during the period of accession to the European Union was
the source of funding, which influenced the active involvement of organizations involved
in the planning or implementation of gender equality policies.

"Joining the EU was a good time for possibility to ask for subsidies. At that time we received
big grant from European Commission, called Breaking the Waves and we associated with
other NGOs in Czech Republic about different topics. It was about the pay gap, field
of education, gender-based violence. This project was an umbrella for non-governmental
organizations in the Czech Republic. We started to set up the agenda in this project, we
created certain number of methodologies how to implement gender agenda on local level,
government, companies, in the educational system. Due to the fact that gender equality
is one of the important values of the European Union, it was necessary to talk about this
topic” (Interview with respondent N2, 12.10.2022).

“A source of funding and large projects for non-governmental organizations appeared.
It was a flourishing period for organizations working on gender issues. The distribution
of funds received from the European Union is not systematic, which reduces funding for
non-governmental organizations. The state budget is less focused on gender equality
policy.” (Interview with respondent N3, 18.10.2022).

Also, during the period of joining the European Union, as mentioned above, in 2001,
the the Governmental Council for Equal Opportunities for Women and Men was formed,
which is one of the platforms in the process of lobbying and advocacy of gender equality
issues. Therefore, the method of cooperation with the state has also changed, which in some
cases is successful, in some cases unsuccessful, but most importantly there is a space for
negotiation and discussion.

“We are cooperating with government, now there is commission care about women
and babies under the ministry of health, our president is member of commission. We
gather around a common table with gynecologists, pediatricians and jointly discuss
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the issue of care. Some politicians support us in the lobbying process, some of them do not
want to have an official chamber of midwives in the Ministry of Health” (Interview with
respondent N1, 11.10.2022).

“Government council has fixed membership, there are representatives of various ministries,
state institutions, trade unions, employers’ union, NGOs, academic experts. Each of them
attends meetings. Depending on the difficulty and need of the issue, regardless of status, any
person whose presence is important to resolve the issue is invited. Government council has
some committees, which is focused on specific agendas. Government council is definitely
open and reason is transparency. Whatever progressive policy in the field of gender
equality discussed in the council it is very likely to pass resolution, but problem is when
this resolution comes to government. They have different opinions about the resolution,
but when the government is more right wing or conservative they are not willing to deal
with this issue. Government council was also responsible to prepare government strategy
of gender equality (I-2014-2020, 11-2021-2030). Various actors were involved in its
preparation. The mentioned strategy was written correctly and well, but the problem
is its reflection only on paper, there is no force which would translate this strategy into
reality. The communication with the government council is different, professional, open,
discursive” (Interview with respondent N3, 18.10.2022).

A number of issues related to gender equality policy, such as the anti-discrimination law,
the recognition of professional education qualifications, pay gap, gender-based violence,
were put on the agenda of the state policy. In 2009, the Czech Republic adopted anti-
discrimination legislation that guarantees the right to equal treatment and prohibits
discrimination in various areas (Government of the Czech Republic, 2009).

“In 2004-2005, attention was focused on the implementation of midwives' education.
The education is now in line with EU legislation, this has been a great success, also reflected
in the fact that there is now a bachelor's degree in Midwifery” (Interview with respondent
N1, 11.10.2022).

“We are an active member of the Government Council, we cooperate with them
quite closely. For example, we have created a gender audit methodology that is used
in universities, in the academic sector, because in order to receive subsidies from
the European Commission, it is necessary to submit a gender equality strategy or an action
plan. Therefore, it is necessary to create a gender audit. Gender equality strategy
and methodology are also used by companies and this was our success” (Interview with
respondent N2, 12.10.2022).

On the agenda of the Czech Republic, there are still a number of issues that have not been
implemented, such as the ratification of the Istanbul Convention, the law on mandatory
gender quotas, gender balance on the corporate board.

“You can have a very good law, but if you don't have the right implementation, not much
changes. For example, the gender pay gap still exists. For instance, there is an institution
that is supposed to monitor fairness in companies and institutions regarding employees,
but they do not deal with these cases” (Interview with respondent N2, 12.10.2022).

“We were promoting directive regarding gender balance on corporate board. It was never
actually passed. Problem is that companies have less women on their board. We need
measure to push state and private companies to do something in this case. Also regarding
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the directive on equality between women and men in the field of decision-making,
the government has said that they do not want this directive which limits the free market”
(Interview with respondent N3, 18.10.2022).

Finally, to assess the role of EU accession in the change of Czech state policy in relation
to gender equality policy and to answer one of the research questions on how European
integration has changed the Czech system in the direction of planning and implementing
gender equality policy, it is clear that significant changes have been made in the direction
of state governance. First of all, a number of institutions or structures were created,
cooperation between state and non-state actors changed.

“Accession to the European Union had a positive impact on public administration. New
institutions were created, including the Gender Equality Council, which in turn encourages
local gender equality policy organizations to be actively involved in lobbying and advocacy”
(Interview with respondent N3, 18.10.2022).

Czech legislation has adapted to EU legislation, which in turn has had an impact
on the governance and administration model. The state focused on specific problematic
issues in the direction of gender equality, choosing the method of horizontal coordination
with the involvement of actors of all types and at any level. Nowadays, there are a number
of issues on the agenda, the implementation of which faces a problem from the side
of the state or society, but the current situation in the direction of gender equality
is the result of the membership of an international organization, in this case the European
Union, followed by more subsidies, the introduction of a new governance mode
in the form of network governance (discussed in detail in the next chapter) and the sharing
of international practices due to the global nature of the problem.

The concept of Meta-governance and the European Union
in the role of Meta-governor in relation to gender equality policy

Before talking about the Meta-governance mode, it is interesting to discuss the network
governance mode, the main pillar of which is policy networks. A network governance
perspective implies the involvement of multiple actors. Regarding the operation
of the networks, the German political scientist Fritz Scharf notes that the networks are
embedded in a hierarchical structure and the government has the right to approve
or disapprove the results of negotiations. Often the government creates the networks
or the procedures on which these networks operate. He considers this approach as a shadow
of hierarchical authority (Scharpf, 1994). Policy outcomes are not the product of central
government actions. The center may make a law, but then it interacts with the local
government, private sector, etc. Accordingly, the mentioned actors also interact with each
other. All actors in a particular policy field need each other. Everyone can include relevant
knowledge or other resources. No one has a completely relevant and comprehensive
knowledge or resources for policy work (Rhodes, 1996).

In terms of network governance, in the period of preparations for and after the accession
to the European Union, the existence of policy networks at the national level was actively
introduced in the Czech Republic, as well as the practice of involvement in international,
transnational networks. Based on the fact that the research is specifically related to gender
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equality policy, it will be interesting to discuss the existing networks at the national level
and the involvement of specific organizations in international networks.

Currently, the Czech Women's Lobby (36 organizations are its members) is functioning
in the Czech Repubilic, which is an umbrella organization for local organizations working
in the direction of gender equality. There is also a European women's lobby at the European
level, of which the Czech women's lobby has been a member since 2005.

It is an interesting question how coordination between different types of actors (state, non-
state) takes place at the national or international level.

“In the Czech women's lobby, we have working groups in a specific direction (group
on gender-based violence, implementation of the gender agenda). Organizations that are
not members of the Czech Women's Lobby are also invited to the groups” (Interview with
respondent N2, 12.10.2022).

“Czech women’s lobby is member organization of European women'’s lobby and also
the member organization of the European Women's Lobby should be an umbrella
organization at the national level. We can participate in the activities of the European
Women's Lobby. In order to avoid chaotic communication, communication with
the European Women's Lobby is done through the Czech Women's Lobby” (Interview with
respondent N3, 18.10.2022).

Organizations working in the direction of midwives' rights are also actively represented
in international networks, such as the European Association of Midwives (EMA).

“The European Association of Midwives (EMA) holds a general meeting once a year,
gathering midwives from member countries and discussing important issues. If we have
any kind of problem in the organization, we can ask this association for help” (Interview
with respondent N1, 11.10.2022).

Based on the existence and need of the network governance mode, at the same time,
the need to discuss a new type of hybrid form of governance mode was on the agenda.
Meta-governance is a new concept that has been discussed in the scientific literature
since the 1990s. The 1980s and 1990s are important to note because of the problems
that existed during this period, such as the failure of the state-market combination
and the decline of social integration in advanced capitalist societies. This has been reflected
in such considerations as governmental overload, a crisis of legitimacy and governance.
This has led to theoretical and practical interest in the potential for coordination through
self-organizing heterarchical networks and partnerships and other forms of reflexive
collaboration. Governance in this period refers to the structures and practices involved
in the coordination of social relations marked by complex, reciprocal interdependence.
And meta-governance, in turn, implies the coordination of these structures and practices
(Jessop, 2011).

One of the authors most often cited as the originator of the term meta-governance
is the Dutch scientist, Jan Kooiman. He introduces the concept of the third order
of governance in the scientific literature. First-order governance is involved in solving day-
to-day problems and creating opportunities and second-order governance is concerned
with institutional governance conditions. Meta-governance is like an imaginary governor
teleportedto a point "outside" and casts the entire experience of governance in a normative
light. The main function of meta-governance is the assessment of the existing system
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and serves the development of norms and criteria in accordance with the assessment
of existing practices. It also suggests new directions, examines existing goals, and creates
and pursues new ones (Kooiman, 1993). From the concept, an interesting question is who
can govern the governor to which Kooiman responds as follows:

“In meta governing interactions, governors and governed alike "take each other’s
measure" in formulating the norms and criteria by which they want to judge each other
and measuring itself” (Kooiman, 1993, p. 170-172).

The internationalization of policy regimes includes the extension of domestic state
actions to the level of the international context and a wide range of transnational factors
and processes. In this process, the role of the state remains as an important political
factor, and Bob Jessop also sees its role as a meta-governor, whose functions include
coordinating different governance systems and ensuring a minimum sequence between
them (Jessop, 1997). States (act as a ‘court of appeal’) have a key role here, as the main
organizer of dialogue between policy communities, as an institutional ensemble tasked
with ensuring a certain coherence between all subsystems, as a source of regulatory
order through which they can pursue their goals, and as a sovereign power responsible
for "last resort" compensatory actions where other subsystems fail (e.g. markets, unions
or the science policy community) (Jessop, 1998).

Heterarchy should also be noted here, as a mechanism that enhances the state's ability
to achieve political goals by sharing power with forces outside the state and/or delegating
responsibility for specific goals to partners operating in the shadow of the hierarchy (or other
heterarchical arrangements). Bob Jessop presents the concept of meta-governance
as 'organization of self-organization', which includes the design and vision of institutions
that can facilitate not only self-organization in different fields, but also the relative
coherence of different goals, spatial and temporal horizons, actions and results of different
self-organizing arrangements. In relation to heterarchies, it creates a context within which
heterarchies can be formed, rather than developing specific strategies and initiatives for
them (Jessop, 1998).

The paper considers the European Union as a meta-governor in relation to the Czech
gender equality policy. It can be said that the European Commission, as the executive body
of the European Union, plays the role of a meta-governor at the international level, which
is expressed in recommendations and directives for the Czech Republic, as well as for other
member states. Gender equality is one of the main values of the European Union, which
is adapted into its legislation and is a requirement for the member states. Regarding issues
of gender equality, various directives and recommendations were issued to the Czech
Republic, among which was DIRECTIVE 2005/36/EC on the recognition of professional
qualifications, which was implemented in the Czech law.

“Regarding educational qualifications, we have a record in the law, but we can't use
it in practice” (Interview with respondent N1, 11.10.2022).

While the Czech Republic has enacted anti-discrimination legislation, including the Equal
Pay Directive, the extent to which it is implemented in practice is a matter of dispute.
Regarding the formal or practical implementation of the directives, control is carried
out at least on a formal level, the extent to which each recommendation or directive
is implemented.
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“You have some deadlines for implementing directive, The need for annual research
and survey is on the agenda. The European Union also conducts various surveys on how
a number of directives are implemented in the member states. In case of non-compliance,
the state pays a fine” (Interview with respondent N2, 12.10.2022).

In the Czech Republic, there is a party quota, the same as a voluntary one, when the political
parties voluntarily consider the gender quota in the lists. Also, the European Union actively
implements directive about the gender balance on corporate board.

“We were promoting directive regarding gender balance on corporate board. It was never
actually passed. Problem is that companies have less women on their board. We need
measure to push state and private companies to do something in this case. Also regarding
the directive on equality between women and men in the field of decision-making,
the government has said that they do not want this directive which limits the free market.
We still have a recommendation regarding the gender quota” (Interview with respondent
N3, 18.10.2022).

In summary, the European Union can be seen as a meta-governor, which through various
practices (policy networks, recommendations, directives, etc), plays the role of coordinator
in the direction of implementation of various policies. Membership of the transnational
space implies certain obligations, which are carried out independently, firstly at the national
level through the coordinating role of the state (which certainly does not imply sole control)
and then with the recommendations and assistance of a supranational organization (in this
case, the European Union). Accordingly, a meta-governor can be any type of organization,
depending on what level (national or international) we are considering. In this case,
it was discussed at the international level on the example of a specific country, which
reveals the role of the EU as a meta-governor in the implementation of the Czech gender
equality policy. In terms of effectiveness, it can be said that the degree of implementation
of directives and recommendations is not perfect, but the background that the Czech
Republic maintains today demonstrates the role of European integration in the effective
implementation of gender equality policy, because the issue, due to its global nature,
requires the sharing of international practices, which also require a common transnational
space and its effective governance approaches, which lies between the network governance
mode and the need to have a hybrid approach for greater coordination efficiency.

Conclusion

The first chapter of the paper discussed the issue of public administration changes
in the Czech Republic after the dissolution of Czechoslovakia and the declaration
of the Czech Republic as an independent republic. The mentioned period was mainly
devoted to the issue of territorial organization, which was manifested in decentralization
and the transfer of certain functions to local bodies. The fact of joining the European
Union is an important stage in the history of the Czech Republic, which affected the state
governance processes. Due to the fact that the paper specifically focuses on gender equality
policy, the planning process of gender equality policy was discussed in different periods,
such as the process of preparation for EU accession and the post-accession period.
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As a result of the research, an important factor of joining the European Union was
revealed, which consisted in the formation of new institutions, the mobilization of funding
and, in general, the planning and implementation of public policy. First, organizations
and institutions were formed that were actively involved in the planning and implementation
of gender equality policy, including the Gender Equality Council and the Office
of the Ombudsman. The mentioned process was important for non-governmental
organizations, as non-state actors, which, through EU funding, implemented important
projects and initiatives in the direction of gender equality policy.

One of the main issues of the research was the changes in the direction of public
governance and the current approach. The expansion of supranational organizations
was accompanied by the introduction of a certain type of governance system, one
of the prominent examples of which is the implementation of governance processes through
policy networks. The European Union, as one of the supranational organizations, in terms
of political relations with its member states, considers the involvement of various actors
(state, non-state) from a particular state. A similar type of approach leads to a network
governance mode that can be implemented both nationally and internationally. But along
with the development of the network governance mode, the question of the effectiveness
of self-governing networks coordination came up on the agenda of the scientific
literature. Accordingly, the research revealed that meta-governance in the Czech Republic
is implemented at the national level, through the state as a meta-governor, because
there are not many networks working on gender equality issues at the national level,
in which the communication and discussion of the involved organizations or stakeholders
is provided by the Gender Equality Council , which is an advisory body of the government.
As for the international level, local organizations are involved in international networks,
and the European Union participates in the design or implementation of policies,
as a meta-governor, with non-traditional hierarchical intervention, but as a coordinator that
regulates the interaction of different structures (through recommendations or directives).
Finally, it can be said that the accession to the European Union has significantly changed
the governance system of the Czech Republic in relation to gender equality policy, which
clearly shows the importance of membership in the transnational space, the main result
of which is the sharing of governance practices, so that the state maintains its independence
at the national level and at the same time implements the state policy in a progressive
manner.
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REGULACNI FUNKCE STATNi SPRAVY
A SAMOSPRAVY A NESTANDARDNI PROBLEMY
VE SPOLECNOSTI V PODMINKACH CR

REGULATORY FUNCTIONS OF STATE
AND LOCAL GOVERNMENTS AND CRISES-
RELATED PROBLEMS IN SOCIETY
IN THE CONDITIONS OF THE CZECH REPUBLIC

Milos Matula’

Abstrakt

Pfedmétem prispévku je vliv, ktery maji nestandardni situace na cinnost vefejné spravy
a zejména na jeji poznavani. Tyto situace méni obraz fungovani statu a vefejné spravy
a ukazuji zfetelné i nékteré obecné tendence jejich vyvoje. Predevsim se v novém svétle
ukazuje role regulacni cinnosti vetejné spravy a zvySuje se vyznam volby adekvétnich
pravnich prosttedkd vyuzivanych vefejnou spravou, vztahu vefejné spravy a soudnictvi, ale
také limit(, které pro plisobeni vefejné spravy urcuje celkovy stav spolecnosti.

Klicova slova

spole¢nost, stat, vefejna sprava, Uzemni samosprava, regulace, koordinace, funkce, krize,
migrace

Abstract

The subject of the paperisthe influence that the non-standard situations have on the activities
of public administration and especially on the process of its cognition. These situations
change the image of the functioning of the State and public administration and clearly
show some general trends of their development. Above all, the role of regulatory activity
of public administration is showing in a new light; at the same time, the importance
of the choice of adequate legal means used by public administration is increasing, as well
as the relationship between public administration and the judiciary or the limits that
determine the overall state of society for the operation of public administration.

1 Katedra prava, Narodohospodafska fakulta, Vysoka skola ekonomicka v Praze
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1. Krizové jevy a podminky pro regulaéni funkci vefejné spravy

Soucasné obdobi je bohuzel bohaté na vyskyt krizovych jevi a stavd. Z toho vyplyva nutnost
vefejné moci plisobit v mimorddnych podminkach, resp. v nestandardnich situacich.
V téchto situacich dochazi k vyostfovani fady spolecenskych problémi a zvyseni senzitivity
spole¢nosti na dlouhodobé limity jejiho fungovani a tim ke snizeni spolecenské stability
a obtiznému hledani konsensu ve spolecenském rozhodovéni. Cinnost spolecenskych
instituci je tak vystavena naro¢néjsim kritériim a je tfeba inovovat jak obsah regulace, tak
fesit nové formalni otazky.

Na druhé strané krizové podminky umoznuji Iépe odhalit skryté problémy ve spolecnosti
a diagnostikovat jejich povahu a pficiny. Predstavuji tak velkou pfilezitost pro kognitivni
procesy. Je to jedna z mala pozitivnich stranek krizovych jevd.? Dalsi text bude proto
vénovan pravé tém problémdm ve spoledenské a zejména spravni regulaci a fungovani
vefejné spravy, které se v posledni dobé projevily v novém svétle nebo se zvySenou
intenzitou.

V této souvislosti je potfebné zminit i roli pozitivniho prava v reakci na krizové jevy. Tato role
je nepochybné vyznamna, predstavuje vsak pouze jeden z aspektl, a to i v rdmci regulacni
funkce verejné spravy, navic je ji vénovéana pozornost z hlediska specializovanych rozbor(
Ustavniho a spravniho rozhodovani a navazujici judikatury (Kudrna, 2018) a ve vztahu
konkrétné ke covidové krizi (Kysela et al., 2022). Rakouské zkusenosti v tomto sméru
zajimavé zpracovali (M. Holoubek a G. Lienbacher, 2022). V tomto smyslu se bude dany
prispévek ryze pravni problematice vénovat jen sekundarné.

2. Neadekvatni reakce systému spolec¢enského rozhodovani
a verejné spravy na krizovou situaci a jeji Sirsi priciny

2.1 Priprava na krizové situace
Z hlediska spolecenského rozhodovani Ize vidét zdvazné problémy prakticky u vSech

krizovych jevi. N&které z evropskych krizi se CR dotkly jen zprostfedkovang, napt.
v souvislosti s migraci ze zemi Blizkého vychodu a Afriky, nicméné i ty jsou zajimavé, pokud

2 Krizové problematice je vénovana velkd pozornost predevsim v psychologické a sociologické literature.
O problémech, které blokuji racionélni reakce spolecenskych instituci na krizové situace obecné viz napt. J.
Keller (Keller, 2003). Ve spravni védé je velmi zajimavy konkrétni rozbor . Palt$e (Palus, 2021) pfimo ke covidové
problematice na Slovensku. Z obecného statovédeckého hlediska je problematika nouzovych staviia mimoradnych
situaci zajimavé rozebrana v (Klima, 2007).
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jde o moznost pouceni pro ceskou vefejnou spravu. Toto pouceni je dulezité predevsim
proto, Zze migraéni procesy jsou ve své zvy$ené intenzité dlouhodobym jevem a mohou
se tykat v dal$im vyvoji CR vice nez dosud i ve vztahu zemim s odli$nymi tradicemi,
socioekonomickym a kulturnim vyvojem. Kromé toho zde existuje nova rozsahlad migrace
zplsobena vélkou na Ukrajiné, kteréd sice nepredstavuje takovou zatéz z pohledu mensi
odlisnosti zplsobu Zivota, je vSak pocetna a zatim nejsou zcela jasné jeji dlouhodobé
disledky.

Druhy dlvod, pro¢ je tfeba vénovat migra¢nim procesim ve vefejné spravé trvalou
pozornost, je skutecnost, ze i vyspélé zapadoevropské spravni systémy se vyrovnavaji
s nékterymi jevy spojenymi s migraci obtizné a neni zadny diivod domnivat se, Ze ceska
Ve vztahu k migraci je zapottebi polozit si urcité otdzky tykajici se funkce vetejné spravy.
Jako pfiklad Ize uvést problém tzv. paralelni spravy. Jakym zplsobem chce vefejné sprava
predchazet a Celit situaci, kdy urcité ¢asti Uzemi statu, treba néktera sidlisté nebo predmésti,
by byla fakticky spravovana neoficialnimi strukturami s jinymi pravidly a hodnotami a pro
bézny vykon verejné spravy by se stavala obtizné dostupna? Parametry zdravotniho stavu
nebo kriminality jsou ve zdrojovych zemich migrace Casto zcela odlisné. Je na to spravni
systém Ceské republiky pfipraven?

Za cenu vycerpani nékterych rezerv se verejné spravé podafilo bez skutecné velkych
poruch fungovani systému zvladnout prvni fazi prijeti migrace z Ukrajiny. To ale automaticky
neznamend schopnost poradit si s dlouhodobé kvantitativné zvySenymi a povahou
zménénymi néaroky na ¢innost verejné spravy samotné a spravovanych obor(i jako je skolstvi,
zdravotnictvi nebo ochrana vefejného poradku. VSechny tyto problémy musi byt reseny
preventivné (ex ante). Kdyz se skutecné projevi, jsou jiz obtizné regulovatelné. Tyto otazky
rovnéz vyzaduji mnohem vyssi miru koordinace mezi statni spravou a samospravou, mezi
jednotlivymi Ustfednimi organy a mezi rznymi stupni samospravy, nez je tomu dosud.

2.2 Pric¢iny zplisobu reakce na jiZ probéhlé krizové situace, nedostatek koncepéni
a prognostické cinnosti

Pokud se posuneme ke krizovym situacim jiz probéhlym nebo rozvinutym, jako je covidova
epidemie nebo energeticka krize, zakladnim problémem, jak bude jesté dale rozvedeno,
je pozdni reakce na pfislusné jevy a procesy. Zajisté nebylo mozné predvidat konkrétni
nacasovani a konkrétni druh epidemie, ale opravdu tu nebyly signaly, Ze epidemiologické
riziko existuje a spravni systém neni na takovou situaci pfipraven a pravni regulace neni
vyhovujici? Stejné tak zvySeni mezindrodniho napéti bylo patrné jiz delsi dobu a pfiznaky
energetické krize, kterd nevyplynula pouze z mezinarodnich vztahd, rovnéz.

Reakce verejné spravy vsak svédci o naprosté absenci prognostického a koncepéniho
pristupu. V politologii i praktické politice se mohou projevovat rozdilné nazory
na odpovédnost té ¢i oné politické garnitury za dany stav véci, ale z pohledu spravni védy
jde o systematicky deficit prognostické a koncepéni funkce a podcenéni dlouhodobé
strategie ve prospéch aktuélnich preferenci, na kterém se stfidanim politickych garnitur
nic skute¢né podstatného neménilo. Vznika tedy otadzka, jaké jsou Sirsi pficiny a jaké jsou
konkrétni projevy uvedeného obecné charakterizovaného stavu.
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Zakladni priciny zavaznych prakticky obtizné fesitelnych vztahd lezi ¢asto uz v obecné
sociologické roviné a v roviné pochopeni elementéarnich historickych, ekonomickych
a pravnich vztah(. Tak je tomu také ve zkoumaném pfipadé. Koncepénich a prognostickych
¢innosti je totiz jen omezené tfeba pfi linedrnim kontinualnim harmonickém vyvoji
spolecnosti se stabilnim hodnotovym zékladem, kde pfipadné krizové jevy jsou doc¢asnou
odchylkou a neni nutné se zamyslet nad potfebou zasadnich reforem. Pfedstava, ze pravé
takova situace tu existuje, nebyla specifickd pro CR, byla zalozena na teoriich vyznamné
se uplatiujicich v celé zapadni civilizaci a z filozofického hlediska nejde o nic jiného nez
o specifickou variantu konceptu zlatého véku lidstva.’

V ceskych podminkadch k tomu navic pfispivala obvykle ne pfimo vyslovovana, ale
o to duslednéji uplatfiovana predstava, ze staci sledovat poznatky a zkusenosti vyspélych
zemi a podle nich se Fidit. To ovéem fakticky znamena fidit se také podle jejich omyld
a nemoznost vytvoreni pozitivni deviace v jakémkoliv okruhu véci. Tim samoziejmé nema
byt popfen kultivujici vliv vzorcli a zkuSenosti vyspélych zemi na ceskou verejnou spravu,
nemuze ovsem nahradit vlastni analyzu a koncepci.

Disledkem vyse uvedeného pfistupu je soustfedéni teorie i praxe na dil¢i problémy
a nedostatek presahu, ktery by pomohl pochopit Sirsi vyvojové tendence a nezbytnost
zmény nékterych paradigmat.

Dalsi pficinou slabé reakce spravniho systému na krizové jevy je napéti mezi komplikovanosti
a vzadjemnou provazanosti procesl na strané jedné a slabym rozvinutim nahradnich
mechanism{ na strané druhé. Je to nepfipravenost na stav, kdy véci nebudou fungovat
nebo nebudou fungovat oc¢ekdvanym zpisobem. Vysledkem je orientace na neménnou
optimalitu v systému, ktery ovéem funguje na zdkladé omezené racionality podle Simona
(Simon, Smithburg a Thompson,1991). S tim souvisi, Ze nejsou vytvareny kvili zdanlivym
Usporam dostatecné rezervy spravnich kapacit a kazda krize nebo nékdy dokonce i jen
legislativni zména vede k zahlceni spravniho systému.

Nedostatek zietele k vyvojovému hledisku vede k nemoznosti prizplisobeni také tam, kde
vyvoj je dlouhodobé obvykle dobte predvidatelny jako je tomu u vin natality, kde v dobé
nizsi porodnosti dochazi k omezovani spravnich, skolskych nebo socidlnich kapacit, které
se pak pfi vy$si porodnosti nedaji okamzité nahradit.

Nedostatek koncepéni a prognostické cinnosti je rovnéz vysledkem podcenéni vefejného
zajmu a deformace vztahu mezi vefejnym a soukromym prvkem ve spolecenské regulaci.
Vefejnému zajmu se nevénuje dostatecnd pozornost a ve spravé se nevidi nutny
infrastrukturni prvek, nybrz jen cinnost nevytvérejici hodnoty tak, jak se to v rezimu
sovétského typu vidélo v obchodé a financich. Dasledky byly tehdy ovsem negativni pro
udrzitelnost a konkurenceschopnost spolecenského systému a obdobné je to i dnes pfi
podcenovani spravy. Je jen logické, ze poklada-li se urcitd sféra lidské cinnosti za méné
vyznamnou nebo z¢asti zbytnou, nevénuje se pozornost jeji koncepci a prognoze. Je zcela
absurdni, kdyz se vychodisko z krizovych situaci hleda v omezeni verejné sféry. Stéty, které
se ocitly v dosavadnim vyvoji v krizové situaci a Uspésné ji prekonaly, naopak obvykle
vefejnou sféru posilovaly. Podcenéni vefejné sféry se projevilo také v oslabeni pozornosti
vénované nastrojim krizového fizeni nebo verejnému zdravotnictvi. Obé tato oslabeni

3 Za duchovniho otce tohoto pfistupu v poméru k soudobé zapadni spole¢nosti v kultivované podobé byva
pokladan F. Fukuyama (Fukuyama, 2002).
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sehrala zfetelné zapornou roli v covidové krizi a mohou ji potencialné sehrat i v dalSich
krizovych situacich.

Ke snizené schopnosti reagovat na krizové situace prispiva také ,publicisticky” zpdsob
vykonu vetejné moci, kdy se prednostné fesi medialni problémy, aktudlni kauzy a dilci
personalni zalezitosti misto vécnych problémd. Systém, ve kterém se politici a Gfednici
vice obavaji jednotlivych mediélnich kauz nez zasadnich vécnych nedostatkll ve svéfeném
oboru, nemUze dlouhodobé efektivné fungovat.

2.3 Podcenéni odbornosti a politizace rozhodovani vécnych problémii

Prekonavani krizovych jevi nepoméha ani podcenéni spolec¢enskych véd. Na prvni pohled
doslo v poslednich desetiletich k velkému rozvoji humanitnich véd. To vsak plati po strance
kvantitativni, nikoliv pro prestiz téchto véd ve spolec¢nosti a jejich orientaci na vztah
k feSeni redlnych problém0. Teoretické poznatky jsou v praxi zanedbavany na jedné strané
a akademicka sféra se v praxi orientuje casto predevsim na plnéni vlastnich formalnich
kritérii na druhé strané. Existuje také rozdil mezi jednotlivymi obory spolecenskych véd
v mife jejich respektovanosti.

Zatimco u nékterych poznatkl pozitivnépravnich nebo ekonomickych oborl je zjevné,
ze se nevyplati nebrat je pfi rozhodovéni na védomi, u spravni védy a teorie fizeni
a organizace je to méné napadné, jejich systematické podceriovani ma ovsem rovnéz
negativni vliv na moznosti systému pfi feseni krizovych situaci. Ani v samotném prdbéhu
krizi nejsou odbornici v téchto oblastech obvykle ¢cleny Fidicich a poradnich tym, jak bylo
patrné i v covidové krizi, kde by jen elementérni rozvaha z hlediska spravni védy nebo
teorie fizeni v nékterych pfipadech vedla k zavéru, ze nékterad opatieni nemohou fungovat
nebo nékteré prognozy zavislé na zplsobu fungovani spravnich a fidicich systém jsou
nereélné (napt. vypolet indexu rizika Protiepidemicky systém CR - PES; pouziti nevhodnych
Uzemnich obvodu pfi regulaci pohybu — okres().

Bézné se vyskytuje rovnéz predstava, ze odbornikem na spravu a fizeni je ten, kdo ma
zkuSenosti se zastavanim funkci. To mize byt zéasti spravné pii feseni konkrétnich
praktickych problém, pfi pfedchézeni a koncepcnim rozboru krizovych situaci je to ovéem
stejné nesmyslné jako domnivat se, ze zastavanim funkci se nékdo stane erudovanym
pravnikem nebo ekonomem.

Nedostatecna reflexe odbornych poznatkl se netyka pouze spolecenskych véd. Odbornici
v oboru epidemiologie a infekénich nemoci jiz del$i dobu upozoriovali na riziko pfichodu
epidemie, v rozhodovaci sféfe se vsak infekéni nemoci jevily jako prekonany problém,
dochézelo k ruseni infekénich oddéleni a epidemiologie byla ve vydajich do zdravotnictvi
zcela okrajova. Tento pfistup nepochybné prispél k nepfipravenosti na epidemii, kterd
prisla.

Do jisté miry podobnou povahu jako nerespektovani odbornosti mé politizace racionalnich
spravnich problémd. Tato politizace ma riznou podobu, od vzdjemného obvirovani politikd
ze zavinéni spravnich problémd, které jsou z¢asti objektivni a z<¢asti se na jejich zanedbani
podilely protichGidné politické garnitury pres nechut urcité problémy z ndzorovych divodd
vlbec vnimat az po vytvéfeni dojmu personélniho prfedimenzovani spravy, ackoliv pocet
Urednikl v poméru k poctu obyvatel se neodlisuje od béznych evropskych standard
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(OECD, 2023) a v zddném pfipadé neni hlavnim zdrojem problémd ve verejné spravé ani
pricinou krizi. VSechny tyto okolnosti ztézuji racionalni a objektivni feseni krizovych situaci
a spravni kapacity potfebné pro rychlou a adekvatni reakci na krizové projevy ve vetrejném
rozhodovani.

3. Krizové jevy z hlediska dopadi na délbu moci, demokracii
a pravni stat

3.1 Role verejné moci ve spolecnosti

Dopady krizovych jevd na vnimani zadsadnich otazek a principl fungovéni vefejné moci jsou
pomérné znacné. Prvni okruh dopadu se vztahuje ke vniméni vefejnych instituci a jejich roli
ve spolec¢nosti.

Vsechny krize pfipomnély dvoji povahu moci ve spolecnosti, jednak jen omezenou moznost
zastupitelnosti mocenského prvku jinymi formami sociélni regulace, jednak potrebnost
akceptace mocenskych rozhodnuti v obcanské spolec¢nosti, pokud maji plsobit efektivné.
Velmi zfetelné to bylo u covidové krize, kdy byla reakce verejné moci nezbytna, ale
soucasné se ukazala problematickou vynutitelnost takovych opatteni, ktera nebyla znac¢nou
C¢asti spolecnosti véetné nékterych subjektd se znacnym ekonomickym nebo informacnim
vlivem akceptovana.

Zavaznost uvedeného problému se neprojevila v plném svétle predevsim diky relativné
nizké smrtnosti covidového onemocnéni, kterd se ve vyspélych evropskych zemich
pohybovala nejcastéji kolem 1%. V pfipadé vysoce nebezpecnych infekci by se poméry
radové lisily, a tudiz by se radové lisily také disledky slabé akceptace zasahl vefejné moci
ve spolecnosti a nizkého vnimani vzajemné podminénosti svobody a odpovédnosti, které
se podilelo spolu s nedostatky ve strukture a prezentaci statnich zasahd samotnych na jejich
nizké Gcinnosti.

V souvislosti se zminénym problémem je napadny zplsob zvladani covidové krize
v zemich vychodni Asie. Nejde ani tak o Cinu, kter4 je z hlediska rozmérii a spolecenského
usporadani obtizné srovnatelnd, ale o dalsi zemé tohoto regionu, jako je Jizni Korea,
Tchaj-wan, Japonsko nebo Vietnam, kde bez zfetele na blizsi rozdily v socioekonomické
vyspélosti, konkrétnich tradicich a politickych systémech se ukazala vyrazné efektivnéjsi
Emergency Dashboard: WHO Coronavirus (COVID-19) Dashboard, 2023).4 Ackoliv tu
sehraly roli také zkuSenosti s jinymi epidemiemi, nepochybné mély vyznam rovnéz dalsi
spolecenské faktory jako je vztah jednotlivce ke spolecnosti jako celku a ji reprezentujici
vefejné moci.

4 Podle Gdajid WHO ¢inila celkova kumulativni dmrtnost na covid-19 74 694 pfipadu v Japonsku, 34 610 v Jizni
Koreji, 43 610 ve Vietnamu. Idnes.cz uvadi 17 672 pro Tchaj-wan (Statistiky onemocnéni novym koronavirem
ve svété: Aktuélni pocty nakazenych a mrtvych / uzdravenych, 2023). Tato cisla predstavuji v danych zemich 0,04—
0,08 % populace. Pro srovnani CR 42 789, Belgie 34 298, Polsko 119 590, tedy kolem 0,3-0,4 % populace. Rozdil
je tedy velmi zfetelny, pficemz ostatni evropské staty nevykazuji zpravidla diametralné odlisné hodnoty. Za zaklad
srovnani byla vzata data o Umrtnosti, protoze mohou byt sice do jisté miry zkreslena rozdily v uréovani pricin smrti,
nikoliv véak do té miry jako data o nemocnosti rozdily v poétu a trovni diagnézy zachycenych pfipadi.



CENTRAL EUROPEAN PRPERS 2023/K1/2 49

Také v evropskych pomérech se vsak ukazala nezastupitelnost statu jako spolecenské
instituce a forem pravni regulace, kterymi stat disponuje. V krizi mezinarodnich vztaht
se projevily nebyvalé moznosti statu zasahovat do vlastnickych pomér, informacniho
prostoru a mezinarodniho obchodu, v covidové krizi moznosti statu pfi regulaci
ekonomickych aktivit, v migracni krizi vyznam rozdilnych pfistupl statu k jejimu feseni.
Krizové jevy vyznamné ovlivnily faktickou délbu moci ve staté. Posilily predevsim postaveni
vykonné moci, kteréd se jiz pomalu zacala dostavat do pozice zcela podfazené zédkonodarné
moci z hlediska obsahu ¢innosti a soudni moci z hlediska jejich realizace. V podminkach
mensinovych vlad nebo vlad se slabou vétsinou se postaveni vykonné moci oslabovalo
a v soudnictvi se stavala dosti tenkou hranice mezi pravnim pfezkumem cinnosti vykonné
moci a faktickym rozhodovanim namisto vykonné moci.

3.2 Vykonna moc v krizovych obdobich

V krizovych obdobich se projevilo, Ze jediné vykonna moc mize urcitad opatfeni pfijmout
s urcitou pruznosti a Ucinnosti, i kdyz také zdaleka ne vzdy véas. Ukazalo se ovsem také,
jaka je nepfipravenost pravni regulace na krizové situace, jak dilezité je pouziti adekvatnich
pravnich prostfedkl vladou a jak snadno mize vzniknout pochybnost o souladu pouzitych
forem se zékonem.

Ve vztahu k legislativé se nejzietelnéji projevily mezery v zdkonné Upravé v dobé
covidové krize. Dosavadni krizové zakonodarstvi (Zakon ¢. 240/2000 Sb., o krizovém fizeni
a o0 zméné nékterych zékond) vyhovovalo v ptipadech, kdy stat zasahuje pfi odvraceni $kod
zplsobenych pfirodnim Zivlem (ohen, voda, vitr) a omezeni, pfipadné skody zplisobené
samotnym zasahem jsou z hlediska povahy i rozsahu jen sekundérni a event. souvislost
s predejitim vétsim skodam, ke kterym by jinak doslo, je vétSinou zfejma. Problémem tedy
mohou byt jen jednotlivé pfipady, resp. excesy. Odpovédnost statu Ize tedy zésadné dobre
urcit, byt v nékterych pfipadech to miize byt prakticky slozité.

V situaci epidemie s predem ne zcela znamymi riziky vSak pfipadna omezeni provadi vefejna
moc sama. Vefejnd moc pfitom nemlize zlstat necinna a prihlizet Sifeni epidemie, jeji
odpovédnost proto z principu nemdize byt zaloZzena stejnym zplsobem jako pfi svévolném
zasahu statu. Primarné jsou pfislusnd omezeni zplsobena epidemii, nikoliv ¢innosti vefejné
moci. Z4stava tedy otazka, nakolik jsou v daném pfipadé zésahy vefejné moci potrebné
a primérené, do jaké miry je riziko pfedvidatelné, jaka jsou kritéria posuzovani a jak se ma
ptipadné odliSovat odpovédnost od bézné odpovédnosti, kdy, podle jakého principu
a v jaké vysi maji byt event. poskytnuty kompenzace. Jde tak ve skutecnosti o fadu
konkrétnich otézek, na které nedavalo krizové zékonodarstvi odpovéd'a tim se ocitly organy
vykonné moci a nasledné také soudy ve slozité situaci.

3.3 Otazka pouziti pravnich prostiedkd

Otézka pouzitych pravnich prostredki se tykala zejména vztahu pravnich predpisti a opatfeni
obecné povahy. V dobé covidové krize byl institut opatfeni obecné povahy dalekosahle
vyuzit k zdsadnim zdsahim do bézného Zivota v méfitku celého stdtu nebo relativné
rozsahlych Gzemi. To neni v souladu s povahou a smyslem daného institutu (Sladecek, 2020).
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Také zde ovsem vyvstava otazka optimalniho postupu. V kazdém pripadé vsak fakticky
Slo o otazky vyzadujici normativni pravni regulaci. V nékterych pfipadech by napt. bylo
mozné upravit véc natizenim vlady, jinak je tu opét slozity problém legislativni pruznosti
v krizovych situacich na strané jedné a jejiho mozného zneuziti z hlediska zakladnich prav
a svobod na stran& druhé. Zadna pravni Gprava se v této véci neobejde bez faktického
doplnéni urcitou Urovni pravni a politické kultury.

Dal$im problémem se ukézala byt funkce institutu nouzového stavu, ktery musel z&asti
nahrazovat i chybéjici zdkonnou Upravu. Postup pfijeti pandemického zdkona (Zakon ¢&.
94/2021 Sb., o mimoradnych opatfenich pfi epidemii onemocnéni COVID-19 a o zméné
nékterych souvisejicich zdkond) ukazal, jak slozité je dosazeni politického konsensu
v podminkach krizového stavu a vysledny kompromis se pak v praxi projevil jako ne zcela
pouzitelny. Daleko funkénéjsi tedy je, pokud je tu jiz dopredu pfijaté zékonnd Uprava, kdy
je jednak dostatek ¢asu na zvazeni dusledkd, jednak se doptedu nevi, které konkrétni viade
bude umozrovat néjaké zasahy nebo ji naopak v téchto zésazich limitovat.

Nedokonalost krizové legislativy vytvofila naroény stav z pohledu vzidjemného vztahu
vykonné a soudni moci. Je tfeba konstatovat, Ze ani tento vztah se z obou stran neobesel
bez problém.

Na strané vykonné moci lze zaznamenat, jak uz je z vySe uvedeného patrné, ze nebyla vzdy
vénovana adekvatni pozornost pravni dimenzi provadénych opatfeni a nebyly v nékterych
pripadech voleny vhodné pravni formy, a proto musela byt nékterd opatfeni rusena
s ptripadnym odkladem k pouziti vhodnéjsi formy regulace. V této véci soudy jisté prispély
ke kultivaci statnich zasahd.

Také uplatriovéni soudni moci se vSak setkavalo s urcitymi problémy. Zatimco vyzadovani
adekvatni pravni formy bylo potfebné, nékdy soudy vyzadovaly podrobné odlivodnéni
i v ptipadech, kdy rozhodovani vykonné moci bylo ¢inéno v podminkach nejistoty ve smyslu
teorie fizeni a kdy nejen v CR, ale ani jinde ve svété nebyl dostatek znalosti k detailni
analyze. Riziko nicméné bylo prilis velké, takze i za danych okolnosti bylo nezbytné k regulaci
pristoupit, aniz by vsak bylo mozné provést analyzu obvyklym zpisobem a v obvyklém
rozsahu (Nejvyssi spravni soud jiz zrusil fadu vladnich epidemickych opatteni, 2021). Soudni
moc musela ovSem fesit fadu dalSich problémd, zejména v souvislosti s kompenzacemi
zasah( statu, jejich rozbor vsak presahuje moznosti tohoto ¢lanku rozsahové i tematicky.

3.4 Vertikalni rozmér krizovych situaci ve vztahu ke spravé

Vyznamny a dosud nedocenény je vertikalni rozmér krizovych situaci ve vztahu ke spravé.
Pomér mezi stdtem a samospravou je v celospolecenskych krizovych situacich odlisny nez
v bézném krizovém fizeni. P¥i zvladani Zivelni pohromy jsou ukoly organi statu a organt
samospravy stanoveny krizovym zakonem a dal$imi zvlastnimi zakony. Krizové Fizeni
se navic odehrava v prenesené plsobnosti a role aktérli Ize tedy regulovat i smérnicemi.
Vyznam jednani na misté samém je ziejmy a nezbytnost konani vefejné moci nemé obvykle
kontroverzni povahu. Treci plochy mezi stdtem a samosprévou samoziejmé v konkrétnich
pripadech vznikaji, netykaji se vSak podstaty soucinnosti. Samosprava zde tedy ma jasné
vymezené Ukoly a neni v konfliktu jeji role jako souéasti obcanské spolec¢nosti a jeji role jako
soucasti systému verejné moci.
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Poné&kud odligny je stav u celospole&enskych krizi. Uloha samosprav tu neni zdaleka tak
zietelné definovana a opatreni potrebna k feSeni téchto krizi jsou v priméru kontroverznéjsi,
coz nestimuluje k podilu na jejich realizaci.

Situace je v8ak znac¢né odlisna u jednotlivych krizi. P¥i zvySeni intenzity migrace je zfetelna
také lokalni dimenze problému a obce i kraje sehrdly pfi feseni problémi spojenych
s migraci vyznamnou roli, a to rovnéz s vyuzitim samostatné pisobnosti.

Odlisny stav véci se projevil v covidové krizi. Koordinace mezi stdtem a samospravami
byla nizka, stat nezapojoval Gc¢inné samospravy do realizace krizovych opatfeni ani feseni
jejich dusledkd, chybély potfebné finanéni toky a samospravy za téchto okolnosti zfetelné
uprednostiiovaly pozici soucésti obcanské spolecnosti pred podilem na vefejné moci.
Soucinnost se statem byla slaba a samospravy se spiSe zafadily mezi subjekty uplatriujici
pozadavky vici statu.

K uvedenému stavu véci pfispéla i skutecnost, ze samospravam nebyly poskytnuty zadné
specifické kompetence a fizeni pomoci nouzového stavu a celostatné vyhlasovanych
opatreni obecné povahy uplatnéni samosprav prilis nepreje.

Z uvedenych skutecnosti vyplyva legislativni nezbytnost upravit zfetelnéji vertikalni
koordinaci a Ukoly samospravy v krizovém fizeni i ve vztahu k celospolecenskym krizim
vcéetné prislusnych finanénich tokl. V opaéném pripadé bude nedostatek vertikalni
koordinace ztézovat zvladani téchto krizi.

Jak ukazuje napf. S. Kuhlmann (Kuhlmann et al., 2021), opét nejde o ceskou specifiku. Problémy
s vertikalni koordinaci se objevily také v dalSich evropskych statech, ackoliv jejich konkrétni
projevy se lisily zejména podle stupné centralizace, resp. decentralizace vefejné spravy.

ZAVER

Vtomto pfispévku byl polozen dliraz na institucionélniaspekty krizovych stavii ve spolecnosti
a jejich pric¢inné souvislosti se zvlastnim zietelem k Ceské vefejné spravé. Zédmérné proto
byla ponechana stranou role evropskych instituci a s vyjimkou samospravy a jen zakladné
byl zminén vztah mezi vefejnou spravou a obc¢anskou spolecnosti, ktery je ovéem pro feseni
krizovych jevd také podstatny.

Bez ohledu na toto omezeni jiz pouha obecné institucionalni analyza ukazuje, Ze vetejna
sprava a vefejnd moc viibec neni na feseni celospolecenskych krizovych jev(i a procesi
nalezité pripravena. Priciny tohoto stavu jsou, jak bylo ukazano, multifaktoridlni. Jako
nejpodstatnéjsi se nicméné jevinedostatecna pozornost vénovana koncepénia prognostické
¢innosti, kterad vede k ne zcela uspokojivym pokustim o ryze ad hoc zvladani stavi namisto
pripravovaného feseni alespon v obecnych rysech predvidatelnych problémd.

Ani celosvétové napjata epidemiologicka situace ani rostouci problémy v mezinarodnich
vztazich ani ndbéhy na energetickou krizi nebyly v dobé vzniku pfislusnych krizi Zadnou
novinkou, i kdyz se pochopitelné nemohlo védét, kdy a jak konkrétné, tfeba ktery z fady
vir(i, je zplsobi.

Namisto dlouhodobého zkoumani moznych variant vyvoje a pfipravy spravnich a vécnych
kapacit pro pfipad jejich uplatnéni, pfipominal postup organ( vefejné moci ve vétsiné
pripadd spise reakci na nepredvidatelnou pfirodni pohromu. V tomto smyslu ma zvyseni
pozornosti koncepcni a prognostické funkci ve verejné spravé a ve spolecnosti vibec
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zésadni vyznam pro vyrovnani se s krizovymi jevy a procesy. Frekvence téchto jevl a procesi
pritom vzrlstd, takze v jistém sméru uz mdzeme hovofit o permanentni krizi. Schopnost
se v této krizi pohybovat bude tedy velmi dilezita také pro celkovou schopnost verejné
spravy a verejné moci jako celku plnit své funkce ve spolecnosti.
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KVALITA ZIVOTA SENIOROV V PANDEMICKOM
OBDOBI V PROSTREDI UZEMNEJ SAMOSPRAVY

QUALITY OF LIFE OF OLDER ADULTS
DURING THE PANDEMIC PERIOD
IN LOCAL SELF-GOVERNMENT

Lenka Lachytova’

Abstrakt

Prispevok akcentuje prostredie Uzemnej samospravy a starostlivost o seniorov v radmci
vybranych origindlnych kompetencii obce v kontexte terénnej (opatrovatelskej) sluzby
a starostlivosti v ramci rodinného (domaceho) prostredia (aging in place) o obéanov, ktori
v désledku veku a zdravotného stavu st odkézani na pomoc a podporu v nepriaznivej
socialnej situacii v prostredi komunity. Tento ¢lanok je ciastkovym vystupom projektu VEGA
1/0595/21 — Intervencie verejnej spravy v ¢ase COVID-19 a ich vplyv na kvalitu Zivota
obdanov vybranych komunit.

Klacéové slova

Uzemna samosprava, starostlivost o seniorov, opatrovatelska sluzba, pandémia, starnutie
v prirodzenom prostredi

Abstract

The contribution emphasizes the environment of the local government and care for seniors
within the selected original competences of the municipality in the context of field (home
care) service and care within the family (home) environment (aging in place) for citizens who,
due to their age and health status, are dependent on help and support in an unfavorable
social situation in the community environment. This article is a partial output of the project
VEGA 1/0595/21 - Public administration interventions at the time of COVID-19 and their
impact on the quality of life of citizens of selected communities.

Keywords

local self-government, care for the elderly, home care, pandemic, aging in place
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UuvoD

Pandémia COVID-19 spdsobila zna¢né problémy vo vsetkych oblastiach ludského Zivota.
Preverila hlavne flexibilitu a G¢innost jednotlivych intervencii nielen v rdmci narodnych ale aj
svetovych politik. Odkryla mnoZzstvo nedostatkov, na ktoré sa uz niekolko rokov poukazuje
a ktoré volaju po zmene aj v prostredi Uzemne] samospravy. Zakon ¢. 448/2008 z. z.
o socialnych sluzbéch preferuje starostlivost domaceho prostredia pred institucionalnym,
¢o sa zvlast potvrdilo v pandemickom obdobi, kedy celosvetové Sstatistiky ukazali
pozoruhodné vysledky umrti pocas pandémie v rezidencnom prostredi aj za dodrziavania
prisnych epidemiologickych opatreni (OECD, 2020a). ESte viac ako kedykolvek predtym sa
do popredia dostava navrat do prirodzeného prostredia a starostlivost v ramci komunity,
¢o je aj sucastou deinstitucionalizacie. V rdmci nasledujiceho textu sa zameriame hlavne
na prostredie Uzemnej samospravy a jej kompetencii pri realizacii terénnej opatrovatelskej
sluzby a tiez aj starostlivosti v rdmci prirodzeného prostredia, ktord akcentuje hlavne
na autondmiu, spokojnost a kvalitu Zivota starntcich obcanov.

1 Uzemna samosprava v kontexte socialnych sluzieb na Slovensku

Obcan by mal byt prvoradym zdujmom obce a v zmysle zdkona ¢&. 416/2001 Z. z.
o prechode niektorych p&sobnosti z organov statnej spravy na obce a vyssie Uzemné celky
v zneni neskorsich predpisov, mé obec v socialnej oblasti aj zodpovednost za poskytovanie
a zabezpecenie socidlnych sluzieb v zdkonom vymedzenych medziach. Obec v rémci
svojej samospravnej posobnosti upravenej osobitnym zdkonom samostatne rozhoduje
a uskutocnuje vsetky zélezitosti, vyplyvajuce zo zadkona ¢. 369/1990 Z. z. o obecnom
zriadeni v zneni neskorsich predpisov. V stvislosti so socialnou oblastou su tieto povinnosti
definovanév § 4 ods. 3, pism. p) zdkona o obecnom zriadeni, ktoré uklada obciam plnit dlohy
v socidlnej oblasti v rozsahu, ktory je definovany v zékone ¢. 448/2008 Z. z. o sociélnych
sluzbach v zneni neskorsich predpisov. V ustanoveni § 80 predmetného zakona je urcena
pbsobnost obce (miestnej samospravy). V slvislosti so zameranim daného prispevku
vyberame nasledujlice pésobnosti tykajlcej sa predmetnej skupiny obcanov:
..vypracuva, schvaluje komunitny plan socialnych sluzieb vo svojom tzemnom obvode,
utvéra podmienky na podporu komunitného rozvoja,
- je spravnym organom v konaniach o:

* odkézanosti na socialnu sluzbu v zariadeni pre seniorov, v zariadeni opatrovatelskej

sluzby, v dennom stacionari, o odkézanosti na opatrovatelsku sluzbu,

* zéniku odkazanosti na socialnu sluzbu uvedent v prvom bode,

* odkazanosti na socialnu sluzbu uvedent v prvom bode po zmene stupria odkazanosti,
- vyhotovuje posudok o odkazanosti na socialnu sluzbu podla § 51,
- poskytuje alebo zabezpecuje poskytovanie,

* socialnej sluzby v nizkoprahovom dennom centre, noclaharni, zariadeni pre seniorov,

zariadeni opatrovatelskej sluzby a v dennom stacionari,

* prepravnej sluzby,

e odlahdovacej sluzby,

e terénnej socidlnej sluzby krizovej intervencie,
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- poskytuje zakladné sociélne poradenstvo,

- mdze poskytovat alebo zabezpecovat poskytovanie aj inych druhov socialnej sluzby

- uzatvara zmluvu o:

* poskytovani socialnej sluzby,

* poskytovanifinanéného prispevku pri odkazanosti fyzickej osoby na pomoc inej fyzickej
osoby pri Ukonoch sebaobsluhy a finanéného prispevku na prevadzku poskytovanej
socialnej sluzby neverejnému poskytovatelovi socialnej sluzby,

- zriaduje, zaklada a kontroluje zariadenie pre senioroy, zariadenie opatrovatelskej sluzby
a denny stacionar,

- mbze zriadovat, zakladat a kontrolovat aj iné zariadenia podla tohto zakona,

- poskytuje podla § 75 ods.1 a 2 financny prispevok pri odkézanosti fyzickej osoby
na pomoc inej fyzickej osoby pri tkonoch sebaobsluhy a financny prispevok na prevadzku
poskytovanej socialnej sluzby neverejnému poskytovatelovi socidlnej sluzby,

- modze poskytovat podla § 75 ods. 6 financny prispevok na prevadzku poskytovanej
socialnej sluzby neverejnému poskytovatelovi socidlnej sluzby,

- vyhladava fyzické osoby, ktorym treba poskytnut socidlnu sluzbu.”

Obec zabezpecuje dostupnost socialnej sluzby pre osobu, ktora je nariu odkazané a aj pravo

jej vyberu. V zmysle § 80 pism. e) daného zakona je obec povinna bud’ poskytnit alebo

zabezpedit poskytovanie socialnych sluzieb, ktoré ma v obligatérnej posobnosti a ktoré
boli spomenuté vyssie. Poskytovanie takejto socidlnej sluzby teda méze obec zabezpedit
aj u iného, verejného alebo neverejného, poskytovatela. Obec pritom vychadza z potrieb
svojich obyvatelov podla komunitného planu socialnych sluzieb v tzemnom obvode obce

(Funkcie samosprévy v sociélnej oblasti a aktudlne zmeny, 2021).

V suvislosti s Glohami obce vo vztahu k obcanov podla zékona ¢. 448/2008 Z. z. je obec

povmna dodrzat zasady (Filipova, 2021):
rovnakého pristupu k obcanov,

- zabezpecenia dostupnosti informacii o socialnej sluzbe v zrozumitelnej forme,

- zabezpecenia dostupnosti socialnej sluzby,

- akceptovania prava vyberu socialnej sluzby, obdobne aj jej formy a poskytovatela,

- vytvorenia podmienky na udrzanie odkazanej osoby co najdlhsie v domacom/
prirodzenom prostredi, ¢im sa priorizuje terénna a ambulantna forma sociélnej sluzby
pred celoro¢nou — pobytovou.

Z vyssie uvedeného vyplyva, Zze poskytovanie alebo zabezpecovanie socidlnych sluzieb

je samospravnou (origindlnou) pésobnostou obce a obec plnenie tychto tloh zabezpeduje

z rozpoctu obce. Avsak mnohé skutoc¢nosti prenesenych kompetencii v sociélnej oblasti

boli pre samospravy problematické a financne narocné. Situéciu s financovanim socialnych

sluzieb po roku 2001 skomplikoval aj presun identickych kompetencii medzi samospravne
kraje a obce, ¢oho prikladom je aj opatrovatelska sluzba. Tato dualita vykonu cize
kompetencie zriadovat rovnaky typ zariadenia socidlnych sluzieb sa tykala aj opatrovatelske;

sluzby a trvala do roku 2003 (Vykon a financovanie originalnych kompetencii, 2020).

V sGcasnosti aj v suvislosti s financovanim socidlnych sluzieb Filipova (2021) apeluje

na vyznamny zdroj prijmu na roky 2021-2027 z Planu obnovy a odolnosti, ktoré je mozné

poziadat predovsetkym na rozvoj komunitnych socialnych sluzieb, rozvoj ktorych maju

v zodpovednosti hlavne obce. Akcentuje na komponent Zdravia, kde pri problematike
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integrovanej dlhodobej socidlno-zdravotnej starostlivosti je potrebné venovat zvysend
pozornost z dévodu nepripravenosti Slovenska, na zvysujuci sa vek dozitia. Z tohto dévodu
je Cast investicii z Planu obnovy a odolnosti koncentrovana na komunitnd starostlivost. Déraz
na komunitnu starostlivost podopiera aj skutocnost stvisiaca s pandémiou COVID-19, kedy
riaditel WHO pre Eurdépu, Dr. Hans Kluge povedal, ze ide o ,,velmi znepokojujuici obraz”
vplyvu COVID-19 na zariadenia dlhodobej starostlivosti a nazval to ,,nepredstavitelnou
tragédiou”, ked'viac ako polovica Umrti bola prave v tychto zariadeniach (VOA, 2020). Nie
je nasim cielom hladat dévody personalneho zlyhania v pandemickej situacii, ale je na mieste
uvedomit si, ze systém socialnych sluzieb potrebuje nevyhnutni systémovi zmenu. OECD
(2020b) uz dlhodobo apeluje na personélny problém, stvisiaci s dlhodobou starostlivostou,
kde menej ako Stvrtina pracovnikov ma vysokoskolské vzdelanie. Pracovnici osobnej
starostlivosti, ktori nie st kvalifikovani ako sestry, tvoria vac¢sinu pracovne;j sily dlhodobe;j
starostlivosti (70 %) a su na nich kladené nizke poziadavky na vstup do zamestnania co sa
tyka znalosti, kompetencii a zru¢nosti. Menej ako polovica krajin OECD vyzaduje, aby tito
pracovnici mali aspor minimalnu Groven vzdelania. Ako urcitd moznost rieSenia nedostatku,
tykajlca sa kvalifikovanej pracovnej sily, ktorému celi aj oblast socialnych sluzieb, je pomoc
z Eurdépskych strukturalnych a investicnych fondov v ramci ciela 4. Sociélnejsia Eurdpa.
Opatrenia budd nasmerované na podporu klticovych kompetencii (hlavne digitalnych
zru¢nosti) a posilnenie zruénosti potrebnych pre uplatnenie v meniacich sa podmienkach
a podporovat sa bude aj celozivotné vzdelavanie v kontexte adaptability ludskych zdrojov
pre zrucnosti 21. storocia (Filipova, 2021).

1.1 Domaca starostlivost ako forma terénnej socialnej sluzby

Kvoli pandemickej situacii doslo k 25. aprilu 2020 aj k rozsireniu o osobitné ustanovenia
v rdmci zadkona o socidlnych sluzbach. Tieto osobitné ustanovenia (§ 104a) sa tykali
mimoriadnej situacie a nidzového stavu. V danej situécii vldda SR ustanovila nariadenim
osobitné podmienky uplatiovania prav a povinnosti pri poskytovani socialnej
sluzby, osobitné podmienky poskytovania sociadlnych sluzieb v rozsahu nevyhnutnom
na predchadzanie alebo zniZzovanie rizika ohrozenia Zivota alebo zdravia prijimatelov
socialnych sluzieb, zamestnancov a dalSich os6b odkazanych na socialne sluzby, podmienky
poskytovania finanéného prispevku pri odkazanosti fyzickej osoby na pomoc inej fyzickej
osoby pri Ukonoch sebaobsluhy a finanéného prispevku na prevadzku poskytovanej
socialnej sluzby. Obce maju povinnost poskytovat pomoc pri zabezpecovani nevyhnutnych
podmienok na uspokojovanie zékladnych Zivotnych potrieb a pri nevyhnutnych tkonoch
sebaobsluhy osobe, ktorad sa v ¢ase mimoriadnej situacie ocitne v ohrozeni Zivota alebo
zdravia (pripadne aj v stcinnosti s poskytovatelom sociélnej sluzby). Tiez st povinné,
v rozsahu svojej posobnosti, uréit v ¢ase mimoriadnej situacie vyhlasenej z dévodu
Sirenia prenosného ochorenia, zariadenia s pobytovou socialnou sluzbou, ktoré si uréené
na prijimanie novych prijimatelov socialnych sluzieb (Funkcie samospravy v socialnej
oblasti a aktuadlne zmeny, 2021).

Z predmetnych opatreni jasne vyplyvalo, Zze aj pocas pandemickej situacie, obec musela
zabezpedit poskytovanie socidlnej sluzby pre obcana, ktory v désledku svojho veku, alebo
zdravotného stavu bol odkazany na poskytovanie socialnej sluzby v domacom prostredi.
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Podmienky poskytovania domacej opatrovatelskej sluzby vymedzuje zakon ¢. 448/2008 Z.z.
o socialnych sluzbéach v § 41. Ide o terénnu sociélnu sluzbu, ktorej poskytovanie podmienuje
Il. stupen odkézanosti na pomoc inej osoby. Zdravotnicki a socialni posudkovi pracovnici
obce/mesta posudzuju pritomnost, rozsah a charakter odkazanosti, ktoré sluzi ako zaklad
pre rozhodovanie o odkazanosti konkrétnej osoby na domacu opatrovatelski sluzbu. Tato
sluzba zahffia pomoc pri rozli¢nych Ukonoch sebaobsluhy (napr. osobna hygiena, obliekanie
a vyzliekanie, stravovanie, pohyb ¢i dodrziavanie liecebného rezimu; rovnako dohlad pri
tychto cinnostiach); dalej pomoc pri udrziavani domécnosti (napr. nakupy, priprava jedla,
bezné Ukony udrziavania domacnosti, starostlivost o |6zko, administrativne ukony) d&i
pomoc a podpora pri realizovani zékladnych socialnych aktivit odkézanej osoby (sprievod
do zamestnania, k lekérovi, na trady, pomoc pri zdujmovych aktivitach ¢i sprostredkovéavanie
komunikacie) (Repkova, 2020).

Podpora zotrvania seniorov v domacom prostredi bola koncipovana okrem legislativneho
vymedzenia aj v Narodnom programe aktivneho starnutia na roky 2014-2020, kde sa
akcentovalo na kvalitu danej sluzby, ktora suvisela v prvom rade s dostupnostou sluzby
na Slovensku. Skuto¢nost vsak bola ind a problém s poskytovanim tejto terénnej sluzby
mali hlavne obce do 1 000 obyvatelov (Funkcie samospravy v socialnej oblasti a aktuélne
zmeny, 2021). Ako sa situacia s opatrovatelskou sluzbou vyvijala v narodnych podmienkach
demonstruje nasledujici Graf 1, ktory mapuje obdobie poskytovania opatrovatelskej
sluzby v kontexte poctu prijimatelov od roku 2019 do roku 2021. Dané obdobie je zvolené
zamerne, v stvislosti s pandémiou COVID-19 a rok pred zacdiatkom pandémie. Samozrejme,
Ze poskytovanie opatrovatelskej sluzby bolo ovplyvnené aj mnohymi inymi faktormi, ktoré
sme predostreli v predchadzajucich ¢astiach.

Graf 1 Prijimatelia opatrovatelskej sluzby
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Zdroj: MPSVaR, 2022. Spréva o socialnej situacii obyvatelstva Slovenskej republiky za rok
2021.



60 ARTICLES i KVALITA ZIVOTA SENIOROV \ PANDEMICKOM [IBI]!)Bi
Lenka LACHYTOVA V PROSTREDI UZEMNE) SAMOSPRAVY

Ak porovname jednotlivé roky prijimatelov opatrovatelskej sluzby od roku 2019 do roku
2021 vidime, ze pocet prijimatelov méa klesajicu tendenciu u verejnych poskytovatelov. Co
sa tyka neverejnych poskytovatelov rozdiel v zmysle stipajicej tendencie je viditelny v roku
2021 o 153 prijimatelov. V roku 2021 bola opatrovatelska sluzba v doméacnosti poskytovana
celkovo 14 678 (15 168) fyzickym osobdm (t. j. o 490 menej ako v roku 2020), z toho
obce poskytli tito socialnu sluzbu 12 391 osobdm (84 % z celkového poctu prijimatelov
opatrovatelskej sluzby), oproti roku 2020 vsSak ide o pokles az o 643 os6b. Neverejni
poskytovatelia poskytli opatrovatelskd sluzbu 2 287 klientom (nérast o 153 opatrovanych
oproti roku 2020). Dana situacia vykonov, ktoré sa objavili v pocte klientov opatrovatelskej
sluzby, suvisela aj s aktualne nastavenym systémom podpory z prostriedkov EU (MPSVaR,
2022).

Pokles je viditelny aj pri zamestnancov, ktori poskytuju opatrovatelski sluzbu na co
poukazuje aj Graf 2.

Graf 2 Zamestnanci poskytujici opatrovatelska sluzbu

Prijimatelia opatrovatelskej sluzby

16168
16124 s26/8
13034
13325
12301
2799 2134 2287
OBCE NEVEREINY SPOLU

POSKYTOVATELIA

Prijimatelia 2019 Prijimatelia 2020 Prijimatelia 2021

Zdroj: MPSVaR, 2022. Spréva o socialnej situacii obyvatelstva Slovenskej republiky za rok
2021.

Opatrovatelskd sluzbu v roku 2021 poskytovalo 5 584 zamestnancov miest a obci.
V porovnani s rokom 2019 ide o pokles o 176 zamestnancov. Neverejni poskytovatelia
zamestnavali v sledovanom obdobi 1 339 opatrovatelov, ¢o je az o 384 menej ako v roku
2020. Vykyvy v pocte zamestnancov mozu, rovnako ako pri prijimateloch opatrovatelskej
sluzby, stvisiet s aktudlne nastavenym systémom podpory z prostriedkov EU (MPSVaR,
2022).
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Pocet poskytovatelov terénnych socidlnych sluzieb opatrovatelskych tvorilo k 31. 12.
2021 - 1 149 poskytovatelov a poskytli 1 328 opatrovatelskych sluzieb, pricom kapacita
bola 221. Z celkového poctu bolo zriadenych alebo zalozenych obcou 976 terénnych
sluzieb opatrovatelskych pri poskytnuti 1 019 sluzieb a kapacite 94. Pocet neverejnych
poskytovatelov bol 173 a opatrovatelski sluzbu poskytli v 309 pripadoch pri kapacite 127
(MPSVaR, 2022).

Nielen malé obce v désledku nedostatku finan¢nych prostriedkov a nedostatku odborného
personalu maju problém s poskytovanim opatrovatelskej sluzby a tak svojich odkézanych
obcanov prevazne umiestiiuju do pobytovych zariadenti, ale aj kvalifikovanost zamestnancov
pre pracu opatrovatelky je dlhodobym problémom vsetkych obci. Zdruzenie miest a obci
Slovenska (Komparacia vykonu kompetencii..., 2021) v rdmci tejto skutocnosti navrhuje ako
jednu z moznosti tento nedostatok riesit potrebnou kvalifikdciou, ¢o samozrejme je spojené
so zvySenymi vstupnymi nékladmi a odkladom nastupu zamestnanca. Ako dalSiu moznost
vnima preplatenie kvalifikovaného opatrovatela. Ide o logicky désledok vyssieho dopytu
na trhu prace ako je ponuka.

Medzi najvacsie devizy obce pri poskytovani socidlnych sluzieb je prave blizkost k obcanovi,
¢o je dobrym zakladom zvySovania adresnosti poskytovania socialnych sluzieb vo vztahu
k budovaniu komunitnych Struktir. Samotny prechod a akcent na komunitné sluzby
vyplyvaju z Eurépskeho Dohovoru o ochrane ludskych prav a eurépskej socialnej charty,
taktiez z Dohovoru OSN o pravach os6b so zdravotnym postihnutim i Narodnej stratégie
deinstitucionalizédcie systému socidlnych sluzieb nahradne] starostlivosti odkazujic
na Principy OSN vo vztahu k star§im osobém (2002) (Komparécia vykonu kompetencii...,
2021).

Nasledujica cast apeluje na problematiku konceptu starnutia v prirodzenom prostredi
komunity reSpektujic autenticitu jednotlivca pri zachovani kvality Zivota s dostupnostou
jednotlivych sluzieb.

1.1.1 Starnutie v prirodzenom prostredi ,,Aging in place”

Starostlivost o seniorov v domacom prostredi do istej miery odraza koncept ,,aging
in place”. Tento termin je populdrny aj v politike starnutia a je definovany ako zostat
zit v komunite (na mieste) s urcitou Urovnou nezavislosti (Davey et al., 2004). Ide
o uprednostnenie domaceho prostredia, alebo i nového prostredia podla vyberu seniora,
ktoré bude podporovat a preferovat samostatnost Zitia, pred institucionalnym na ¢o apeluje
aj zékon ¢. 448/2008 Z. z. o socidlnych sluzbach v zneni neskorsich predpisov. Koncept
,,aging in place” méa vo svojom vymedzeni pojem starnutie, ktory mé v gerontolégii mnoho
vyznamov ako napriklad ... ,,zostavat Zit doma, v komunite s urcitou Uroviou nezavislosti”
(Davey et al., 2004, s. 133). Literatura o starnuti v prirodzenom prostredi je ¢asto o tom,
ako sa da z domu urobit viac funkéné a menej rizikové prostredie pre starsieho ¢loveka
(Cutchin, 2003), poskytovanim réznych sluzieb v domacom prostredi na pomoc v réznych
aspektoch kazdodenného Zivota.

Koncept ,,aging in place” vychddza z poziadaviek seniora, ktory chce starnit v mieste
podla vlastného vyberu a mé niekolko rozmerov, ktoré spolu suvisia:
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a) Fyzicky rozmer — rozumieme tym domov alebo susedstvo. Ide o vsetko, ¢o zahfna
socidlnu dimenziu a vztahy, prostrednictvom ktorych zostavaju seniori v kontakte
s ostatnymi,
b) Emocionalny a psychologicky rozmer - sivisi hlavne s pocitom spolupatricnosti
a priputanosti,
c) Kulturny rozmer — napoveda o hodnotovej orientdcii starsich.
Domaci priestor sa teda netyka iba prostredia v ktorom ¢lovek Zije, ale umoznuje ¢loveku
zachovat si vyznam histérie svojho Zivota prostrednictvom ktorej si udrzuje socialnu identitu
aj v Case choroby, alebo invalidity. Z tohto pohladu je tu viditelna individualizacia odrazajuca
vlastnd osobnost, zachovajlc integritu seba samého a podporujicu zmysel osobnosti ako
takej (Gitlin, 2003).
Celykonceptsmerujek spristupneniua priblizeniu socidlnej podpory, zdravotnejstarostlivosti
a starostlivosti o domécnost. Ciefom je stastné fungovanie a aktivne starnutie v komunite
a spolocnosti, na ktoru je senior zvyknuty a ktorl pozna (Languirand a Bornstein, 2013),
na ¢o nadvazuje aj dlhodoba studia, ze vekom sa ¢lovek stava viac pripttany ku komunite
(Gilleard, Hyde a Higgs, 2007) a potvrdzuju to aj mnohi sociolégovia a environmentalni
gerontolégovia (Lawton, 1985). Vo Velkej Britanii sa v minulej dekade spominany koncept
stal zakladom reformy zdravotnej a sociélnej starostlivosti o seniorov, ktorej vychodiskovu
premisu tvorila dévera v pomoc, ktord bola poskytovana starsim v zaujme ich zotrvania
v domacom prostredi a zasadnym sposobom prispela k ich blahobytu, nezavislosti,
socialnej participacii a zdravému starnutiu (Repkova, 2020).
Je potrebné vsak brat ohlad na oblasti, ktoré dany koncept vymedzuje tykajice sa
prostredia. Ide predovietkym o oblast finanéného planovania, bezpecného byvania,
bezproblémového susedstva, dostupnostou sluzieb (Wiles et al., 2011), vyhodnotenia
fyzického a mentalneho zdravia a v neposlednom rade aj komunitného a kultirneho
angazovania (Languirand a Bornstein, 2013). Délezité je v tomto pripade aj vnimanie
autondémie, ktoré sa prejavuje ako moznost volby o svojom Zivote, o dobrom pristupe
k sluzbam a vybavenosti, o udrziavani socidlnych vézieb a interakcii medzi miestnymi
obcanmi, o pocite bezpecia v danej komunite a urcitej forme nezavislosti.
Pojem ,,aging in place” je pojmom nejednoznaénym. Zlozitost procesu nehovori
len o priputani ku konkrétnemu domovu, ale ide o proces neustdlej reintegracie,
prehodnocovania vyznamov réznych dynamik v slvislosti so socidlnymi, politickymi,
kultdrnymi a osobnymi zmenami (Andrews et al., 2007). Tento neustély proces odohravajici
sa v domécom prostredi zahffa neustéle vyjednéavanie o vyznamoch (Willes 2005) nielen
domaceho prostredia ale aj prostredia v jeho okoli az po komunitu (Peace, Holland
a Kellaher, 2006). Dané prostredie je tiez ovplyviiované rozhodnutiami narodnych politik
o zdravotnych a socialnych sluzbach, pricom je délezité nastavenie intervencii v komunite
z hladiska ,,priatelskosti k veku” (WHO, 2007).
Pri interakcidch s prostredim dochddza mnohokrat k zmendm, ktoré suvisia s funkénym
poklesom zdravotného stavu seniora a méze dojst az k chronickosti daného ochorenia.
V tomto pripade sa apeluje na vhodnost podpory Gzemnej samospravy pri implementacii
socialnej sluzby v prirodzenom prostredi, poskytovanej v rdmci formélnej ¢i neformalnej,
kratkodobej ¢i dlhodobej starostlivosti od profesionélov alebo laickych opatrovatelov (Dyck
et al., 2005). A tak zo sikromného priestoru sa stdva priestor verejny — otvoreny pre verejnu
spravnu a kvalitnu intervenciu pomoci.
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Benefity starnutia podla ,,aging in place” s vnimané pozitivne z pohladu starsich ludi, aj
z pohladu ich rodinnych prislusnikov. Zostat vo svojich domoch, ¢o najdlhsie poskytuje
kontrolu nad ich Zivotom a pomaha im zachovat svoju identitu (Cutchin, 2003), ¢o potvrdzuje
aj vyskum Clarity (2007), ktorym sa zistilo, ze 26 % respondentov sa obavalo zariadeni pre
seniorov hlavne kvoli strate nezavislosti, co nasledne mohla viest k depresii, osamelosti,
stresu a problémom s adaptéaciou (Chapin a Dobbs-Kepper, 2001).

Tvorcovia politik apeluji na benefit tohto typu starnutia hlavne z ekonomického hladiska
institucionalnej starostlivosti v porovnani so starostlivostou v komunite (Chappell et al.,
2004; Kaye, LaPlante a Harrington, 2009).

Dany koncept ma samozrejme aj svojich odporcoy, ktori v kritike starnutia v .doméacom
prostredi apeluji na moznost existencie extrémnej izolacie, nakladov na poskytovanie
starostlivosti, vyssie riziko zranitelnosti seniora a strach z osamelého umierania (Loe, 2011).
Praktické hladisko na ,,aging in place” predstavuji Lambert a Eckford (2018), ktoré
to vnimaju cez nérocnd starostlivost profesionalnych opatrovatelov. Ich samotny vyber méze
mat pozitivne, ale tiez aj negativne stranky, hlavne striedanim stale novych a nezndmych
opatrovatelov.

Tvorcovia politik, poskytovatelia zdravotne] a sociélnej starostlivosti aj samotni seniori
uprednostiuju koncept ,,Aging in place” a zivot v komunitach tak dlho, ako je to mozné,
hlavne z dévodu znizenia nékladov na Ustavnu starostlivost a podporu aktivneho starnutia
(WHO, 2007).

Vizia celého konceptu smeruje k naplneni potrieb seniorov, ktori st v pokrocilom veku.
Délezité su aj inovacie a vytvéaranie novych modelov pre zlep$enie starostlivosti o senioroy,
nielen po ekonomickej stranke, ale tiez mézu mat pozitivny vplyv ako na jednotlivea, tak
aj na celu spolocnost (Languirand a Bornstein, 2013). Sluzby by potom mali byt nastavené
tak, aby umoznovali Zit nezavisle, pohodine, bezpecne a aktivne v rdmci starnutia.
Koncept,,aging in place” pripomina svojim obsahom pojem domécej starostlivosti. Obidva
pojmy su situované do prirodzeného prostredia a do podpory zotrvania nadobudajic
presvedcenie urcitej podobnosti a castokrat sa povazuju za synonyma, avsak nie je tomu
celkom tak, na ¢o poukazuje aj Repkova (2020) v snahe rozlisit rozdiely daného vymedzenia.
Domaca starostlivost je podla autorky koncentrovana nie len na odkazané starsie osoby, ale
aj na osoby inych vekovych kategérii, ktoré v désledku svojho nepriaznivého zdravotného
stavu, ¢i pritomnosti funkénych porich sa stali odkazanymi na pomoc a opateru inych.
O koncepte aging in place sa vyjadruje ako o otvorenejsom pristupe k vymedzeniu
prirodzeného prostredia. Intervencie sa neimplementuju iba do doméceho prostredia
odkézanych (¢o v prvom pripade bolo samozrejmostou), ale vztahuju sa aj k prostrediu
susedstiev a lokélnych komunit (Repkova, 2020).
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ZAVER

S suvislosti so zvysSujucim sa vekom doZitia sa zvySuju aj naroky na intervencie v rdmci
narodnych aj medzinarodnych politik a pri rieSeni predmetnej skutoc¢nosti sa kvalita Zivota
starnlceho ¢loveka stava Standardom na hodnotenie vysledkov poskytovanej starostlivosti.
Prispevok apeloval prejav uskutoc¢nenia socidlnej funkcie Statu, ktorej podstata spocivala
v konkrétnej a cielenej pomoci obce starniicim obcanom odkézanym na pomoc a podporu
v prirodzenom prostredi, pocas krizovej situdcie pandémie COVID-19, ale nie len pocas
nej.

Tento ¢lanok bol pripraveny v ramci projektu VEGA 1/0595/21 — Intervencie verejnej spravy
v ¢ase COVID-19 a ich vplyv na kvalitu Zivota obcanov vybranych komunit.
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Publikace obsahuje deset rdzné zamérenych textld renomo-
vanych odborniki, tykajicich se délby moci.

Po teoretické analyze d&lby mociv Ustavé Jana Kysely se Marian
Kokes$ zabyva touto otazkou v ramci zékonodarného procesu,
kdy existuje napéti panujici mezi vldadou a parlamentem.
Prispévek Jana Malife je vénovan (ne)justiciabilité politickych
otazek v kontextu délby moci. O statnich orgénech, které
nelze jednoduse zatadit do klasické trojdélby moci, pise trojice
autorli Ondfej Kadlec, Katarina Sipulova a David Kosa.
Dalsimu bloku problém(, tykajicich se reakce statnich organd
(zejména soud) na pandemii, se vénuji Jan Wintr a Petr Mikes.
Stanislav Balik posunuje problematiku délby moci od vyluéné
moci statni k Uzemni samospravé. Vlastimil Géttinger vraci
otazky délby moci do obecnéjsi polohy, pficemz apeluje
na vétsi respekt mezi jejimi jednotlivymi slozkami — zejména
ve vztahu k moci soudni, kterd byva nezfidka ,otloukankem”
ze strany politikd. Na zdanlivé separatni problém hromadného

prominuti dané v kontextu teorie délby moci poukazuje Ondfej Moravec. Jaroslav
Bendk pripomind, ze maji-li modely délby moci vérné zobrazovat mocenskou realitu,
nelze opomijet ani dalsi nestatni vlivné aktéry, kterymi jsou ekonomické subjekty nebo

nabozenska spolecenstvi.
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PRAKTYKA WALKI INFORMACYJNEJ. WPROWADZENIE
DO PROBLEMATYKI.

Kazimierz Kraj, Juliusz Sikorski, Andrej Skwarski (eds.)
Gorzéw Wielkopolski: Akademia im. Jakuba z Paradyza w Gorzowie Wielkopolskim, 2023,
314 s., ISBN 978-83-67705-03-5

Wsrod autoréw znajduja sie praktycy i teoretycy (pracownicy
naukowi), z ktérych wielu posiada réowniez doswiadczenie
zawodowe z pracy w stuzbach specjalnych, policji,
administracji publicznej i innych dziedzinach zycia spoteczno-
gospodarczego. Sg réwniez modzi uczeni dopiero wstepujacy
na Sciezke badawczg wiodgca ku stopniom naukowym. Jest PRAKTYKA WALKI
to duzy sukces redaktorow naukowych monografii, gdyz INFORMACYJNE
takie potaczenie doswiadczenia, pogtebianej latami wiedzy
naukowej i miodosci pozwolito na przygotowanie dzieta
przedstawiajagcego rozmaite, nawet te mato znane, wrecz
niekojarzone z praktyka walki informacyjnej, dezinformacja,
komunikacjg spoteczng i propaganda, zagadnienia. Jest
to swoistego rodzaju wprowadzenie do tej obszernej,
skomplikowanej i interdyscyplinarnej problematyki, w ktorej
mozna wykorzystywaé wiedze poczawszy od jezykowej, poprzez psychologiczna,
historyczng i politologiczna, siegajac do kwestii cybernetyki spotecznej, wiedzy prawniczej
czy prowadzenia specyficznych dziatart dyplomatycznych.

Poruszana w monografii tematyka jest jak najbardziej aktualna, gdy uwzglednimy to, co
dzieje sie za naszg wschodnig granica (wojna na Ukrainie) oraz fakt zanegowania obecnego
ksztattu porzgdku i tadu miedzynarodowego. A zwigzana z tym zjawiskiem bardzo wzmozona
i zaktywizowana walka informacyjna wywotuje uzasadniony niepokdj spoteczny i kieruje
zainteresowanie Polakéw takze na sprawy poruszane w monografii. Szumy informacyjne
i ograniczenia w dostepie do waznych informacji sprawiaja, iz grupy spoteczne, a nawet
cate spoteczenstwa funkcjonujg w hermetycznych rzeczywistosciach informacyjnych. Dla
autorytarnych rzadéw jest to konieczno$¢ na drodze do utrzymania rezimu. Dla panstw
demokratycznych staje sie to takze koniecznoscia. Tu jednak ze wzgledu na obrone wtasnych
wartosci i ochrone wtasnych spoteczenstw przed realizacjg geopolitycznych celéw obcych
mocarstw.

WPROWAI ke
DO PROBLEMATYKI
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ADMINISTRACJA W DEMOKRATYCZNYM PANSTWIE
PRAWA. KSIEGA JUBILEUSZOWA PROFESORA CZESLAWA
MARTYSZA

Andrzej Matan (ed.)
Warszawa: Wolters Kluwer; Katowice: Uniwersytet Slaski w Katowicach, 2022, 930 s., ISBN
978-83-8286-214-0

Ksiega jubileuszowa Profesora Czestawa Martysza — dziekana
Wydziatu Prawa i Administracji Uniwersytetu Slaskiego
w Katowicach, ktéry w tym roku skonczyt 70 lat —to zbior blisko 80
tekstow poswieconych problematyce prawa adminitracyjnego.
Poruszane zagadnienia odnosza sie m.in. do aktualnych
probleméw prawa i postgpowania administracyjnego,
administracji publicznej, pandemii COVID-19.

Autorami sie przedstawiciele wielu gatezi prawa i wielu osrodkéw
naukowych z catej Polski. Redakcje naukowa nad publikacjg
objat prof. Andrzej Matan, wieloletni wspdtpracownik Jubilata;
cztonek zespotu badawczego instytucji prawa administracyjnego
procesowego Instytutu Nauk Prawnych Wydziatu Prawa
i Administracji Uniwersytetu Slagskiego w Katowicach; sedzia
Wojewddzkiego Sadu Administracyjnego w Gliwicach; autor
i wspotautor wielu opracowan z zakresu prawa i postepowania administracyjnego.
Profesor Czestaw Martysz jest zatrudniony na stanowisku profesora w Instytucie Nauk
Prawnych Wydziatem Prawa i Administracji Uniwersytetu Slaskiego w Katowicach. Przez wiele
lat sprawowat funkcje prezesa Samorzadowego Kolegium Odwotawczego w Katowicach.
Jest autorem ponad 140 publikacji naukowych.




n

2023/K1/2

AUTHORS

Karel Klima

Gvantsa Dzidziguri

Milo§ Matula

Lenka Lachytova

CENTRAL EUROPEAN PAPERS

Department of Legal Specialisations
and Public Administration
Metropolitan University Prague
Prague, Czech Republic

Grigol Robakidze University
School of Public Administration and Politics
Thilisi, Georgia

Faculty of Economics, Department of Law
Prague University of Economics and Business
Prague, Czech Republic

Faculty of Public Administration, Department
of Social Studies

Pavol Jozef Saférik University in Kosice
Kosice, Slovakia






CENTRAL EUROPEAN IR,






